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Elsewhere we publish an 
article drawing attention 
to the peculiar doctrine 
established by the supreme court of 
South Carolina that a bank must 
not refuse to pay its depositor’s check, 
and if it does, must pay damages for 
wrongful dishonor, notwithstanding 
that prior to the presentment of the 
check, the bank has charged a past 
due note of the depositor to his ac- 
count, and thereby exhausted the 
balance. The bank is not justified in 
dishonoring a check under such cir- 
cumstances, unless it has given pre- 
vious notice to its depositor of the 
intended application of the deposit 
at maturity of the paper. This, we 
show, is contrary to what is held 
elsewhere. 

In addition to the South Carolina 
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decision, there is also published in 
this number a Texas decision involv- 
ing another phase of the law of 
banker’s set-off. In this case, the 
depositor’s paper held by the bank 
had not matured, but the depositor 
was in a condition of insolvency, sub- 
sequently proved. This situation of 
affairs, it is held, entitled the bank 
to apply the deposit balance upon 
the unmatured paper, and refuse 
payment of the depositor’s checks. 

The law of banker’s set-off is large- 
ly a local subject. As will be seen 
from our article on another page, 
the rules are not uniform in all the 
states. At the same time, the sub- 
ject is one of the greatest practical 
importance to the banker—what to 
do, to be safe, in the way of preserv- 
ing recourse upon a depositor’s bal- 
ance, for the satisfaction of the de- 
positor’s indebtedness upon paper, 
matured and unmatured, owned by the 
bank. As shown, in Illinois, in the 
case of past due paper, the banker is 
not safe unless he actually charges 
up a note against an account, at 
maturity. If before he makes the 
charge on his books, a check is pre- 
sented, the checkholder takes preced- 
ence over the bank in recourse upon 
the deposit, where insufficient for 
both. In many other states, this is 
not so. 

Any banker in any state who de- 
sires light upon the law of his own 
state with reference to any of the 
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various phases of the subject, is wel- 
come to write the Journal for the 
information at our command. 


A question of practi- 
cal importance in con- 
nection with financial 
institutions in the state of Georgia 
is, what are the laws of the state 
' governing bank stock liens? Is the 
stock of any particular bank in the 
state subject, or not subject, to lien 
of the bank for indebtedness of the 
stockholder to it? This question is 
of importance, not only for the con- 
sideration of banks in Georgia which 
desire to have their stock carry such 
a lien but also for the consideration 
of banks and financial institutions, 
in Georgia or elsewhere, which ad- 
vance money on pledge or by way 
of purchase, of stock of banks in that 
state. 

Down to the year 1891 banks and 
financial institutions in Georgia were 
all specially chartered by the legis- 
lature underconstitutional authority. 
These charters, for the most part, 
were quite liberal in their grant of 
powers, in many cases, in addition 
to general banking powers conferred, 
giving the bank or financial institu- 
tion power to act as executor, guard- 
ian, trustee, fiscal agent—in short a 
combination of the powers and func- 
tions of both banks of discount and 
trust companies. In some of these 
special charters, the institution was 
given a right of lien; in others, the 
charter was silent on this point. 

These specialcharters were all print- 
ed as private acts in the published 
Acts of Assembly. The legislature 
finally tired of this prolix method of 
creating a financial institution and 
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on October 21, 1901, a general law 
was passed “‘to prescribe a method 
of granting charters to banking com. 
panies in this state, to define their 
powers and liabilities and for other 
purposes.”” This act provided that 
all banking companies hereafter char- 
tered in the state should have and 
exercise the powers, and be subject 
to the liabilities and restrictions 
specified in the Act, and that “in 
granting charters to the said com- 
panies it shall only be necessary to 
state,in the act of incorporation the 
names of the incorporators, the name 
of the company, the place where the 
company proposes to do business 
and the amount of capital.’’ The 
grant of powers specified in this act 
included, not only the power to do 
a general banking business but also, 
generally speaking, trust company 
functions. In the original act there 
was no provision as to a lien on 
stock, but on December 20, 1893 the 
legislature amended this law by add- 
ing a provision that stock ‘cannot 
be transferred except subject to the 
lien of the bank so long as the stock- 
holder may be indebted or liable to 
the company.” 

On December 20, 1893, also, the 
legislature of Georgia first enacted a 
general law for the incorporation of 
banks to do a general banking busi- 
ness. This law (which constitutes 
sections 1903-1911 of the code of 
1895) contains no general provision 
of lien similar to that contained in 
the amendment of the act of 1891. 

A case has recently come before 
the Supreme Court of the State which 
illustrates the necessity of knowledge 
by banks in Georgia whether, under 
the law particularly applicable to 
their own institution, they have, or 





EDITORIAL. 


have not, the right of lien. The Bank 
of Culloden was incorporated in 1897 
under the provision of the general 
banking law of 1893. This law, as 
we have shown, contained no pro- 
vision giving a right of lien. In 1898 
the Bank of Culloden created a by- 
law lien as follows: 


“No transfer of stock shall be valid 
until entered on the books of the 
bank and all arrearages paid. Such 
transfer must be made at least fif- 
teen days before an election, to en- 
title the holder thereof to vote, as 
it is expressly understood that this 
bank has a lien on all stock to the 
extent of indebtedness of each or any 
stockholder, whether such indebted- 
ness is due or is to become due.’’ 


This by-law enacted, the bank felt 
itself secure to loan money to its 
stockholders, or to permit them to 
become otherwise indebted, thinking 
that the by-law lien made the shares 
of a stockholder good security. But 
the sequel proves the contrary. In 
1892, the owner of six shares of stock 
of the Bank of Culloden, who was 
indebted to it, deposited the stock 
with the Bank of Forsyth as security 
for a loan. The Bank of Forsyth 
had no knowledge of the previous 
indebtedness of the stockholder, or 
of the by-law lien and when its own 
debt was not paid, it foreclosed the 
stock and sought to compel a trans- 
fer to it, by the Bank of Culloden. 
The Supreme Court of Georgia up- 
holds the claim of the Bank of For- 
syth and holds that the by-law lien 
of the Bank of Culloden, was not 
good as against a creditor without 
notice. The court points to the fact 
that the Bank of Culloden was not 
incorporated under the Act of 1891 
and could not therefore claim a char- 
ter lien by virtue of the amending 
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act of 1893. Its sole claim was by 
virtue of the by-law lien and this was 
not sufficient to charge an innocent 
purchaser with knowledge where the 
face of the stock had no notice of 
the existence of the lien. If such 
notice had been printed on the stock, 
the case would have been different. 

From the foregoing it will be seen 
that some banks in Georgia have a 
lien on their stock, for stockholders’ 
indebtedness, good against purchas- 
ers, by virtue of a charter lien, or by 
virtue of the general law of 1891 as 
amended in 1893. But other banks 
in Georgia are given no lien in the 
special charters which have created 
them, and those organized under the 
general law of 1893, have no lien by 
virtue of that law. In all these last 
stated cases, in order to create an 
effective lien by by-law, assuming the 
power to make a by-law on the sub- 
ject is given by special charters, as 
it is by the general law, it is not 
sufficient merely to enact a by-law 
creating a lien, but notice of such 
lien must be given on the face of 
the stock certificate, to be effective. 

This situation of the law in Georgia 
in regard to bank stock liens is de- 
serving the attention, as already 
said, not only of banks which desire 
to rely on such liens for their own 
protection, but also those who lend 
money on the security of stock of 
banks in that state. 


The Savings Banks Asso- 
ciation of the state of 
New York are working 
strenuously for a repeal 
of the franchise tax on savings banks 
by the incoming legislature. The fol- 
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lowing statements issued by the as- 
sociation as to the nature and pur- 
poses of savings banks in the state, 
the restrictions of the law which 
limit their earning powers and the 
manner in which a tax impedes their 
purposes, afford the main arguments 
against a savings bank franchise tax : 

An ordinary bank is a business en- 
terprise run by capitalists solely for 
profit and for their own benefit. 

A savings bank is a philanthropy 
managed by trustees solely for the 
benefit of the worthy and thrifty 
poor. Itis promoted and safeguarded 
by the State as a means for securely 
keeping and slowly but surely increas- 
ing their savings: 

An ordinary bank can lend its de- 
positors’ funds on personal securities, 
suchas notes, drafts, bills of exchange, 
etc., at the highest rates of interest. 
The profits go to the stockholders. 

A savings bank cannot make ordi- 
nary commercial loans, but must in- 
vest its depositors’ funds in mort- 
gages and securities designated by 
law. Business loans and speculative 
investments are prohibited. Safety is 
placed before profit, and the lowest 
rates of interest are therefore realized. 

There being no stockholders in sav- 
ings banks of this State, the deposi- 
tors receive the net earnings, and the 
so-called franchise tax imposed in 
1901 is an innovation, and threatens 
to compel many of the banks to re- 
duce the rate of interest now paid 
to their depositors; hence the repeal 
of said tax law is imperative, as its 
injustice is apparent. 

In this State savings banks are 
limited by law to the following in- 
vestments: 

Bonds of the United States. 
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Bonds of the State of New York. 

Bonds of counties, municipa! cor- 
porations, and school districts in the 
State of New York. 

Bonds of other States which have 
not defaulted within 10 years. 

Bonds of 33 specified cities in other 
States. 

Bonds of specified railroads which 
have paid interest and dividends 
regularly for a term of years. 

Real estate and building for bank- 
ing purposes. 

Bonds and mortgages on unincum- 
bered real estate located in the State. 

Not more than 65 per cent. of the 
deposits may be loaned upon real 
estate mortgages; and not more than 
25 per cent. upon first mortgage 
railroad bonds. 

Savings banks in this State are 
thus restricted as to the kind, extent, 
and location of their investments. 

Of corporate securities they can buy 
only those of the highest class for 
safety. These bonds are constantly 
sought as investments by the great 
capitalists, who are satisfied with 
2% or 3 per cent. net interest. Con- 
sequently there is much competition 
for them, they usually command con- 
siderable premiums, and the net in- 
terest is less than is derived from 
any other class of securities. The 
savings banks are frequently com- 
pelled to buy these low-earning secu- 
rities on unfavorable terms, through 
lack of other available investments. 

The most profitable land loans are 
to be made in the States where in- 
dustrial development is progressing, 
where capital is needed, and rates of 
interest are higher than elsewhere. 
The laws of this State prevent sav- 
ings banks from seeking these favor- 
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ableopportunities. They cannotloan 
on lands in other States where in- 
terest is high, but only upon lands 
within the State, where interest is 
low. 

The law having limited the earn- 
ings, it is unjust for the law to in- 
crease theexpenses by exactinga tax. 

Capitalists are prevented by law 
from benefiting by savings banks, as 
the law forbids any depositor having 
more than $3,000 in one savings bank. 

Trustees of savings banks are pro- 
hibited from receiving pay or making 
personal use of the funds in their 
care. The law says: ‘No trustee of 
any such corporation shall have any 
interest, direct or indirect, in the 
gains Or profits thereof, nor as such 
directly or indirectly receive any pay 
or emolument for his services, ex- 
cept as hereinafter provided;* and 
no trustee or officer of any such cor- 
poration shall directly or indirectly, 
for himself or as an agent-or part- 
ner of others, borrow any of its funds 
or deposits, or in any manner use 
the same except to make such cur- 
rent and necessary payments as are 
authorized by the Board of Trustees; 
nor shall any Trustee or officer of 
any such corporation become an in- 
dorser or surety, or become in any 
manner an obligor for moneys loaned 
by or borrowed ofsuch corporation.”’ 

July 1, 1904, there were in this 
State 2,406,660 savings-bank deposi- 
tors, nearly all of the class depen- 
dent upon their daily labor for their 
support. The average of all deposits 
was $478.22. These deposits repre- 
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sent years of self-denial and frugality, 
the slow accumulation of humble pit- 
tances saved from the weekly wages 
of toil. Except for the savings bank 
it would have been impossible for 
this army of wage-earners to have 
put their weekly savings into the 
form of secured investments; and in 
any other form they would have been 
subject to waste, speculation, and 
practically certain loss in most cases. 
Small sums by themselves, as a rule, 
can neither be kept safe nor so em- 
ployed as to earn a profit. 

By providing safe investment for 
small sums, the savings bank aids 
millions to better their condition and 
secure themselves against dependence. 
For that reason it is one of the most 
important bulwarks of society. As 
thelandless class becomes more num- 
erous the need for savings banks be- 
comes greater, and their function be- 
comes of more importance, as the 
chief meansfor preventing the growth 
of a large indigent class, and for 
maintaining the great body of the 
people in constant comfort. 

It is the wise policy of enlightened 
States to promote good citizenship 
by encouraging intelligence, morality, 
and self-support. Educationconduces 
powerfully to good citizenship; there- 
fore it is encouraged in every way by 
the State. Religion is a powerful 
ally of civil government in the cause 
of good morals, right conduct, and 
charitable works; therefore civil gov- 
ernment encourages religion by ex- 
empting from taxation property used 
for religious purposes. Self-support 
is society’s bulwark against poverty 
and crime. The great State of New 
York, less enlightened than others, 
has placed a burden upon thrift, the 
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parent of self-support and the foe of 
poverty and crime! 

The lack of thrift breeds poverty. 
Poverty breeds criminals and paupers. 
Extreme poverty is a deadly evil 
which entails huge burdens on society. 
Society must support its paupers and 
protect itself against its criminals. 
The surest means of relief from the 
burden of pauperism and of protec- 
tion against crime is the cultivation 
of industry, the general practice of 
thrift. 

The savings bank is a great moral 
instrument for the partial redemp- 
tion of society from the grasp of 
poverty andcrime. Itis a reproach 
to the intelligence of this great com- 
monwealth that one of the chief agen- 
cies of good citizenship, good morals, 
and general prosperity should be dis- 

couraged by taxation. 

‘ Direct taxation of savings banks 


is not only unwise, but unjust. The 
savings banks are among the prin- 
cipal owners of the first mortgage 


bonds of railroads of this State. The 
railroads pay taxes upon all their 
property. The tax upon that prop- 
erty is of course a tax upon the 
capital invested in it. The bonds 
and stocks issued by the railroads 
are not capital; they are only proofs 
of ownership; the capital which they 
stand for has taken the form of rail- 
road property and is taxed as such. 

The same is true of mortgages on 
real estate. The property pays a 
tax upon all the capital invested in 
it. The mortgage is merely proof 
that the capital has been invested. 

Every dollar of savings-bank in- 
vestments is in some form of prop- 
erty which either pays direct taxes 
or contributes its due share toward 
the public burden. 
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To impose an additional tax u 
savings banksis double taxation 
therefore unjust. 

In 1901, one of the chief arguments 
advanced for taxing savings banks 
was that they are taxed in other 
States, which derive a considerable 
revenue from such taxation In many 
other States savings banks are not 
philanthropies, but business enter- 
prises pure and simple, operated for 
the profit of stockholders instead of 
solely for the protection and _bene- 
fit of depositors. In all other States 
the laws governing savings-bank in- 
vestments permit a far greater lati- 
tude than the laws of this State. In 
all other States savings banks can 
invest their funds profitably in secu- 
rities which the laws of this State in- 
terdict. 

In most other States savings banks 
are run for profit, and can afford to 
pay a tax because of their larger prof- 
its. In this State they are run first 
and foremost for safety, the profits 
which are attainable in other States 
are here by law made impossible, and 
therefore the tax which is elsewhere 
partially defensible is here wholly un- 
reasonable and unjust. 

The injustice and impolicy of di- 
rectly taxing savings banks has been 
generally recognized by this State. 
Several attempts to impose a tax up- 
ondeposits and surpluswere made be- 
tween 1868 and 1900. The measures 
failed of passage because of strong 
opposition by public and press. The 
newspapers denounced the proposed 
tax as double taxation, and charac- 
terized it as “a tax on thrift and 
frugality.’’ Many public men express- 
ed the same views. Leading mem- 
bers of the legislature of both par- 
ties assailed the savings bank tax 


on 
ind 
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bills upon the floor, demonstrating 
the impolicy of taxing one of the 
most important safeguards of the 
State against poverty and crime, 
and thereby discouraging thrift. 

In 1901, however, a law was enact- 
ed imposing upon savings banks a 
franchise tax equal to one per cen- 
tum per annum of the amount of the 
surplus and the undivided earnings. 

The passage of this measure was 
due to the reactionary state of pub- 
lic feeling as regards the whole sub- 
ject of public franchises. Privileges of 
great value had long been practically 
given away to corporations, which 
were benefiting greatly by the use of 
the public property without paying 
a reasonable equivalent therefor. 
Public sentiment revolted against 
this inequity and demanded that 
franchises should be valued as prop- 
erty and taxed on the basis of valua- 
tion. 

In the reaction against the abuses 
of public franchises, the public mind 
has failed to discriminate between 
franchises which convey a valuable 
privilege, and should therefore be 
taxed, and those which are merely 
regulative and should therefore be 
exempted from taxation. 

In the case of savings banks a 
franchise is not in reality a privilege, 
but on the contrary a restriction, 
inasmuch as it bars the savings 
bank from the class of business en- 
terprisesconducted for personal prof- 
it, and makes of it a philanthropy 
conducted for the public welfare. 

Public sentiment has hitherto shown 
itself strenuously opposed to the taxa- 
tion of savings-bank funds. When- 
ever the proposition has been sepa- 
rately presented, it has been signally 
defeated upon its demerits. Savings- 
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bank franchises, which do not de- 
serve taxation, are now taxed only 
because they have been confused with 
other classes of franchises, which do 
deserve taxation. 

Under the act of 1901 the 130 sav- 
ings banks of this State are compelled 
to pay a tax of one per cent. on 
theirsurplus and undivided earnings, 
which on July 1, 1904, amounted to 
about $79,000,000. 

This burden is placed upon a body 
of capital whose profitable use is 
severally restricted by law, upon a 
philanthropy whose extension is of 
the utmost importance to the well- 
being of society, upon the paper titles 
to property which has already paid 
taxes, upon a franchise which is _ re- 
strictive instead of productive, upon 
the pittances of the poor instead of 
upon the superfluities of the rich. 

Such a tax is a reproach to the 
enlightenment of the State. 

Both political parties of the State 
have now declared in their platforms 
that they will repeal this unjust law. 

At the opening of the legislature 
at Albany in January, 1905, a bill 
will be introduced to repeal the cor- 
porate franchise tax on savings banks. 


Reports on representative 
trade movements in the 
internal commerce of the 


Domestic 
Trade. 


country, as made to the Department 
of Commerce and Labor through its 
Bureau of Statistics, show that for 
the first eight months of the year 
live-stock receipts reached a total of 
20,960,342 head at the five leading 
markets of Chicago, Kansas City, 
Omaha, St. Louis, and St. Joseph. 
To the same date a year ago 20,- 
485,307 head were received, in com- 





654 THE BANKING 


parison with 19,804,119 head in 1902. 
Out of the entire total received thus 
far this year there were 4,947,090 
cattle and calves, 10,569,870 hogs, 
5,169,159 sheep, and 274,223 horses 
and mules. 

Grain movements at interior cen- 
ters, especially the more southern 
markets, have begun to show increas- 
ing volume from the new crop yield. 
At Kansas City, which may be taken 
as a representative market in the 
winter-wheat section, receipts of grain 
for August were 10,889,900 bushels, 
against 3,084,600 bushels in July. 

Trade authorities at Chicago re- 
port for thirty-five weeks, thus far 
this year, 28,039,497 bushels of grain 
arriving, compared with 20,102,860 
bushels in 1903. Flour receipts have 
not been so favorable during the 
current year, though shipments are 
in advance oflast year’s total, 5,028,- 
298 barrels having been sent out 


this year, compared with 3,520,355 
barrels last year. 

A summary of receipts at twelve 
primary grain markets naturally in- 
dicates a very marked improvement 
in August over the volume of busi- 


ness done in July. August arrivals 
amounted to 70,547,687 bushels. The 
total receipts of grain at these points 
in July were 30,844,305 bushels, 
against 43,682,671 bushels in June. 

At these twelve markets for eight 
months total receipts were 369,855,- 
773 bushels; last year the corres- 
ponding total was 377,762,838 bush- 
els. The markets which have thus 
far in the year shown an increase 
over the receipts of 1903 are Cincin- 
nati, Detroit, Duluth, Kansas City, 
Louisville, and Minneapolis. 

The figures of the season relating 
to the grain trade at Buffalo show 


LAW JOURNAL. 


that by the end of August, 27,139, 
800 bushels had passed through grain 
elevators at Buffalo for shipment by 
rail. In 1903 64,378,800 bushels 
were thus handled, while for the cor- 
responding period in 1902 53,544.- 
604 bushels were reported. 

Grain traffic by canal included 
5,133,047 bushels of grain received 
from elevators to the end of August. 
Last year the total was 9,512,204 
bushels, and 8,611,097 bushels in 
the preceding year. 

Domestic lake traffic for the month 
of August shows the total freight 
tonnage of all classes of commodi- 
ties received at lake ports 8,984,280 
tons. Of this, 2,621,088 tons were 
coal and 4,096,793 tons ore and 
minerals, not including coal. The 
total tonnage for August, 1903, was 
8,407,754 net tons and 6,984,763 
net tons in August, 1902. For the 
eight months ending with August 
the current season’s receipts are still 
behind those of 1903 and 1902. 


The decision of the Su- 
preme Court of Georgia 
in the case of the Com- 
mercial Bank of Georgia is worthy 
of attention. It shows that a bill of 
lading to shipper’s order, indorsed 
in blank by the shipper, is a safe 
security upon which to make a loan, 
although the unknown fact may be 
that the party, who pledges it for 
the money advanced, may have no 
right or title therein, or to the 
goods represented thereby, but has 
been merely entrusted with it, as 
agent of the shipper, for the pur- 
pose of distributing the goods to 
different parties to whom they had 
been sold. 


Bill of 
Lading. 





THE LAW OF BANK CHECKS. 


A PRACTICAL SERIES 


ON 


THE LAW OF BANK CHECKS. 


A course of study of the rules of law and the established customs of busi- 
ness which have grown up and now exist in the United States 
governing the issue, use and redemption of the bank check. 


Il. DEFINITION AND REQUISITES OF A CHECK (ContinveEp). 


SIGNATURE. 
ecessity of Signature. 
ce of Signature. 
il Signature. 
ll Name, Initials or Mark. 
rinted Signature. 
NECESSITY OF SIGNATURE. 

§ Roo signature of the drawer, 

either in person or by some one 
authorized to make it, is necessary 
to the validity of a check. A deposi- 
tor in a bank might write an order 
in the form of a check, in his own 
handwriting, directing the bank to 
pay the stated amount to a payee 
named, but if he omitted to sign it, 
the instrument in such form would 
be invalid either to confer any 
rights upon the payee, or as an au- 
thority to the bank to pay. 

PLACE OF SIGNATURE. 

The customary place for the draw- 
er's signature is at the bottom of 
the check. Yet legally, it would 
seem, that it is immaterial upon 
what portion of the instrument the 
drawer affixes his name, provided he 
signs as drawer. “‘I., A. S., request 


you to pay” etc., would be a legal 
check, equally as one in the ordinary 
form, with the name of the drawer 
A.S. undersigned or subscribed. In 
the case of Taylor v. Dobbins, 1 
Strange, 399, the court held that 
it was sufficient if the name of the 
maker was in any part of a promis- 
sory note; that “I, J. S., promise to 
pay” is as good as “I promise to 
pay” subscribed by J. S., and it has 
been so held in several other cases 
of promissory notes. 
PENCIL SIGNATURE, 

Concerning the character of mater- 
ial necessary to be used in writing 
the signature, as well as the entire 
check, it has been held that the use 
of ink is not indispensable; the writ- 
ing and signature may be made in 
pencil, though of course ink is prefer- 
able to provide greater permanency 
and security. 

The question whether a valid sig- 
nature upon a negotiable instrument 
could be made in lead pencil came 
before the courts in England in the 
year 1826 and was given full discus- 
sion.* An indorsement of a promis- 


* Geary v. Physic, 5 B. & C. 234. 
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sory note had been made in lead 
pencil. The indorsee of the note 
brought suit against the maker on 
the instrument and the latter ques- 
tioned the validity of the indorse- 
ment. The contention was that a 
writing in pencil was not a writing 
recognized at common law; and a 
case in Coke’s Littleton 229a was 
cited where Lord Coke, speaking of 
a deed, says: ‘‘Here it is to be un. 
derstood that it ought to be on 
parchment or on paper. For if a 
writing be make upona pieceofwood, 
or upon a piece of linen, or on the 
bark of a tree, or on a stone, or the 
like, and the same be sealed or de- 
livered, yet it is no deed, for a deed 
must be written either on parchment 
or paper, as before is said, for the 
writing upon these is least subject 
to alteration or corruption.” For 
the same reasons, it was contended, 
in the case of an indorsement, that 


the writing ought to be made with 
materials least subject to alteration 


or corruption. It was urged that 
writing made with a pencil is easily 
altered or obliterated, and that there- 
fore, for the reasons given by Lord 
Coke, where the law requires a con- 
tract to be in writing, it ought to 
be in writing made with materials 
the least subject to alteration. It 
was further contended that a lead 
pencil indorsement was not a writ- 
ing according to thecustomand usage 
of merchants; that in point of prac- 
tice, bills of exchange were generally 
written in ink and it lay upon the 
indorsee to show by evidence that 
lead pencil was a writing according 
to the custom of merchants. 

These arguments, however, did not 
avail with the court, which held 
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that a lead pencil indorsement was 
valid within the custom of mer- 
chants. Through Chief Justice Ab- 
bott the court said: ‘There is no 
authority for saying that where the 
law requires a contract to be 
writing, that writing must be in 
ink. The passage cited from Lord 
Coke shows that a deed must be 
written on paper or parchment, but 
it does not show that it must be 
written in ink. This being so, I am 
of opinion that an indorsement upon 
a bill of exchange can be written in 
lead pencil. There is not any great 
danger that our decision will induce 
individuals to adopt such a mode of 
writing in preference to that i 
general use. The imperfection of 
this mode of writing, it being so 
subject to obliteration, and the im- 
possibility of proving it when it is 
obliterated, will prevent it being 
generally adopted. There being no 
authority to show that a contract 
which the law requires to be in 
writing should be written in any 
particular mode, or with any spe- 
cific material, and the law merchant 
requifing only that the indorsement 
of bills of exchange should be in 
writing * without specifying the 
manner in which the writing is to be 
made, I am of opinion that the in. 
dorsement in this case was a sufh- 
cient indorsement in writing within 
the meaning of the law merchant 
and that the property in the bill 
passed by it to the indorsee.” 

In the same case Judge Bayley, 
concurring in the opinion, further 
said: “I think that a writing in 
pencil is a writing within the mean- 


in 


in 


* The court refers to Lutwidge, 878, as stat- 
ing the custom. 
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ing of the term at common law and 
that itisa writing within the custom 
of merchants. I cannot see any 
reason why, when the law requires 
the contract to be in writing, the 
contract should be void if it be written 
in pencil. If the character of the 
handwriting were thereby wholly 
destroyed, so as to be incapable of 
proof, there might be something 
in the objection; but it is not 
thereby destroyed for, when the 
writing is in pencil, proof of 
the character of the handwriting 
may still be given. I think, there- 
fore, that this is a valid writing at 
common law and also that it is an 
indorsement according to the usage 
and custom of merchants; for that 
usage only requires that the indorse- 
ment shall be in writing, and not 
that the writing shall be made with 
any specific materials.”’ 

Lead pencil indorsements have been 
declared valid in the New York case 
of Brown vy. Butchers & Drovers 
Bank (6 Hill 443) and in the Ver- 
mont case of Closson vy. Stearns, (4 
\t. 11) the court in the latter case 
saying: “Although it may be impru- 
dent and unsafe in many cases to 
rely on a writing made with a pen- 
cil, yet the authorities show clearly 
thatsuch writing has been recognized 
as legal.”’ 

A Texas case (Reed v. Roark, 14 
Tex. 329) presented these peculiar 
facts: A note had been written in 
pencil and the holder had traced it 
over with ink. The maker claimed 
that the note had been materially 
altered and that he was discharged. 
The court said: ‘tA note in pencil is 
valid while legible. There being no 
other alteration than the making in 
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ink what was before in pencil, that 
was not an alteration of the note in 
any material part. It did not vary 
its legal effect. The alteration from 
pencil to ink did not invalidate the 
note, even if made without the au- 
thorization or consent of the maker.” 


FULL NAME, INITIALS OR MARK. 


The form in which checks are to be 
signed is matter of arrangement be- 
tween bank and depositor, the de- 
positor always providing the bank 
with the form of signature he in- 
tends to use in signing checks. An 
individual depositor may arrange to. 
sign his full name, or more generally 
his surname with initials of his given 
name; and different forms of signa- 
ture may be arranged for according 
as the depositor is an individual, 
firm or corporation and according 
as the signature is to be by the de- 
positor in person, or by his agent or 
attorney, by a partner for a firm, 
or by a corporation signing through 
certain officer or officers. 

Concerning the legality of various 
forms of individual signature, it is 
not necessary to the validity of a 
signature that the name be written 
in full, or even the surname. It has 
been held that a person may execute 
an instrument and bind himself as 
effectually by his initials as by writ- 
ing his name in full.* Of course it is 
not usual for a man to draw his 
check on his banker signed only with 
his initials, but if so arranged be- 
tween banker and depositor, the in- 
strument would be a valid check, 
conferring authority on the bank to 
pay; and even where no arrange- 
ment had been made between deposi- 


* Bank v. Spicer, 6 Wend, 443; Palmer v. 
Stephens, 1 Denio, 471. 
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tor and banker that the depositor 
should sign checks merely by his 
initials, and the bank in any case did 
not feel justified in honoring any 
checks so signed without confirma- 
tion from the depositor, the dishonor- 
ed check would be an enforceable 
obligation against the drawer, so 
signing by initials, in the hands of 
any bona fide holder. 

It has furthermore been held that 
figures, or a mark, may be used in 
lieu of the proper name of the signer 
of an instrument; and where either 
is substituted by a party, intending 
thereby to bind himself, the signa- 
ture is effective to all intents and 
purposes. * 

We do not think the drawee bank 
would be obligated to honor a check 
signed with initials, figures, or a mere 
mark of the drawer,—not being the 
form of signature arranged for with 
the bank—in the absence of positive 
proof of authenticity, or even then, 
for governing the payment of every 
check is the contract between bank 
and depositor, under which the bank 
is only obliged to honor such checks 
as are properly signed, according to 
the form of signature lodged with it. 
‘But concerning the validity of such 
signatures, as binding obligations 
upon the drawer as a party to the 
instrument, the proposition of law is 
that a signature by initials, figures 
or a mere mark of the drawer, is 
valid. In the case of signature by 
mark, the mark does not prove it- 
self like a written signature There 
should be an attesting witness to 
the signature; but if there is no at- 


~* Brown v. Bank, 6 Hill, 443; Williamson v. 
Johnson, 1 Barn. & Cres. 146; Bank v. Flanders, 
4 N. H. 239, 247, 8. 
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testing witness it may be proved by 
other evidence. 

The following cases afford iilus- 
trations where signatures by mark 
have been established by proof, 
other than by a subscribing witness, 

In the case of George v. Surrey, 1 
Moody & M. 516, one Ann Moore 
drew a bill of exchange to her own 
order and indorsed it to one George, 
She signed and indorsed the bill by 
mere mark and the writing ‘Ann 
Moore her mark” was in George's 
hand. In an action by George, the 
indorsee, against Surrey, the ac- 
ceptor of the bill, a witness was 
called to prove the indorsement who 
stated he had frequently seen Ann 
Moore make her mark and so sign 
instruments, and he pointed out 
some peculiarity. The case being 
undefended the court, after some 
hesitation, admitted the evidence as 
sufficient proof of the signature by 
mark, and the plaintiff had a verdict. 
In two Kentucky cases* it was held 
that one who signs his name to a 
note by making his mark is bound 
thereby, even though there be no 
attesting witness, but the mere 
mark without an attesting witness, 
affords no prima facie evidence of 
its validity and the genuineness of 
the signature must be proved by 
competent testimony. In a Califor- 
nia case,+ a note had been signed 
by mark and there were no subscrib- 
ing witness. The proof consisted 
entirely of admissions of the party 
who signed the note by mark, that 
he had done so. This was held suf- 
ficient to prove execution. 


* Staples v. Bedford Loan & Deposit Bk. 
98 Ky. 451; Chadwell v. Chadwell, 98 Ky. 643. 
+ Hilborn v. Alford, 22 Cal. 482. 
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But signature by mark is very 
unusual in the case of bank checks, 
and the law of this subject need not 
be gone into more extensively in this 
connection. 

PRINTED SIGNATURE. 

It is very seldom, if ever, that a 
man would issue his check on his 
bank, with his signature wholly 
printed thereon, without the addi- 
tion of some writing to indicate the 
adoption of the print as his signa- 
ture. But concerning the legality of 
a printed signature, such kind of 
signature is recognized by the courts 
as legal, although a printed signa- 
ture does not prove itself, and it 
must be shown to have been adopted 
and used by the party as his signa- 
ture, in order to bind him thereon.* 
A man was once indicted for forging 
the fac simile of the signature of 
a ticket agent on a New York Cen- 
tral railroad ticket.t The tickets 
consisted entirely of printed and 
engraved characters, and the man 
had obtained the original plate and 
reproduced some of the tickets. It 
was held the fraudulent counterfeit- 
ing of a railroad ticket is forgery by 
common law; that forgery may be 
of printed or engraved, as well as of 
a written instrument, and the court 
said: “If an individual or corpora- 
tion do in fact elect to put into 
circulation, contracts or bonds in 
which the names of the contracting 
parties are printed or lithographed, 
as a substitute for being written on 
the bond, and so intended, the sig- 
natures are for all intents and pur- 
poses the same as if written. It may 
be more difficult to establish the 
ler v. Morris, 2 Maule & S. 286. 
Mass. 441. 


* Schnei 


+ Commonwealth v. Ray, 3 Gray, 
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fact of the signatures; but if so, the 
effect is the same.”’ 

In a California case* the validity 
of coupon bonds, signed by a printed 
fac simile of the maker’s autograph, 
adopted by the maker for that pur- 
pose, was upheld by the court. 

It is not often that a bank teller 
would be deceived by a rubber stamp 
fac simile of the signature of a 
depositor, affixed to one of his checks, 
so as to mistake it as being his 
genuine signature and pay the check. 
Such a case occurred in Pennsylvania 
a few years ago.+ The court held 
the bank liable to the depositor. It 
seems the depositor had had a rub- 
ber stamp of his signature made 
which he kept locked in his safe. It 
was abstracted from the safe by an 
employee and affixed to a check 
which was paid by the bank. The 
court held that the test of liabijity 
depended upon the question whether 
the depositor had been negligent. If 
the forger obtained possession of the 
stamp through the negligence of the 
depositor, the responsibility for the 
loss occasioned by the forgery would 
not rest upon the bank, if the bank ex- 
ercised due care in paying the check. 
But it held the mere possession by a 
depositor, without notice to his bank, 
of a rubber stamp fac simile of his 
signature was not, of itself, negli- 
gence and as the depositor had kept 
it safeguarded he was not guilty of 
negligence, so the bank was liable. 

The theory upon which this case 
was decided, the result being made 
to depend upon the depositor’s care. 
fulness or negligence in the custody 
of a rubber stamp fac simile of his 


* Pennington v. Baehr, 48 Cal. 565. 
+t Robb v. Penn. Co. 15 B. L. J. 592. 
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signature, seems very peculiar when 
it is reflected that it is within the 
power of any one to take the signa- 
ture of a man upon a check and 
have an autograph stamp made in 


ORGANIZATION OF 


During the month of September 
there were chartered 32 national 
banking associations, with capital 
stock of $1,550,000. Of these banks, 
20 had acapital of less than $50,000, 
the total being $525,000, and 12 a 
capital of $50,000 or over, aggrega- 
ting $1,025,000. 

Since March 14, 1900, there have 
been chartered 2,153 national bank- 
ing associations, with authorized 
capital stock of $122,737,300, the 
bonds deposited at date of organiza- 
tion amounting to $30,594,200. Of 
that number of banks, 1,413, witha 
capital of $36,794,500, were organ- 
ized under the act indicated, and 
740, with capital of $85,942,800, 
under the act of 1864. 

A further classification of the banks 
shows that 1,206, with a capital of 
$63,391,500, were of primary or- 
ganization; 701, with capital of 
$43,166,000, reorganization ofState 
or private banks, and 246, with capi- 
tal of $16,179,800, conversion of 
State banks. 

From March 14 to December 31, 
1900, there were organized 398 banks; 
during the year 1901, 412; 1902, 
492; 1903, 515, and from January 
1 to September 30, 1904, 336. From 
the beginning of the national banking 
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fac simile thereof. But it is not 
likely that an experience of this kind 
will be duplicated. 


(Continued in next number.) 


NATIONAL BANKS. 


system 7,417 banks have been char- 
tered, of which 5,457 are in opera- 
tion, 1,544 having been placed in 
voluntary liquidation, and 416 in 
charge of receivers. 

On September 30, 1904, the au- 
thorized capital stock of existing 
banks was $777,741,335; bonds on 
deposit to secure circulation $424,- 
701,490; circulating notes outstand- 
ing secured by bonds and lawful 
money, $422,014,715 and $34,064,.- 
693, respectively, an increase of 
$3,562,635 during the month, and of 
$201,676,678 since March 14, 1900. 

There have been organized since 
October 31, 1903, to September 30, 
1904, inclusive, 388 banks, geographi- 
cally distributed as follows: New 
Engiand States, 3; Eastern States, 
47; Southern States, 117; Middle 
Western States, 105; Western States, 
87,and Pacific States, 29. 

Divided by States, Texas leads, 
with 49; Pennsylvania, 30; Minne- 
sota, 24; Indian Territory, 20; Iili- 
nois, 19; Iowa, 18; Kansas, 16; 
California, Indiana and Ohio, 14 
each; Kentucky, 13; Oklahoma 
Territory, 12; Nebraska, 11, and 
the other States and Territories, 
10 each or less. 
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THE LAW OF TRUST -ACCOUNTS.* 


RUST accounts from the banker’s 

standpoint was made the subject 

of an able paper by your worthy 
secretary, Mr. Hanhart, at the con- 
vention in San Francisco a year ago, 
which led to some discussion. This 
year | have been honored with an 
invitation to address you upon the 
law governing these accounts. 

The opening of two-name accounts 
in the various trust and joint forms 
with which savings bank officers are 
familiar has been a fruitful source of 
litigation over the ownership of the 
deposit where the depositor has died 
and the money is claimed by the 
representatives of the deceased on 
the one hand and by the named bene- 
ficiary or survivor on the other. The 
question to be determined in the 
great number of disputed cases is the 
ultimate right to the money as be- 
tween two rival sets of claimants. 

The banks, as a rule, are not in- 
volved in these law suits except in 
so far as they may hold the deposit 
for payment to the party held en- 
titled to it. Ordinarily the banks 
cannot know anything more than 
is to be implied from the form of the 
account. They are debtors for the 
deposit and generally pay according 
to the form of the account, on pres 
entation of the book, in the absence 
of notice, or knowledge of circum- 
stances rendering it unsafe for them 
to do so, and leave the question of 

\ddress of Thomas B, Paton, Editor BANK- 
ING LAW JOURNAL, at meeting of Savings Bank 
Section, American Bankers’ Association, Sep- 
tember 12, 1904. 


the ultimate right to the money to 
be litigated between the adverse 
claimants. , 

The decided case law on the sub- 
ject of the ownership of these ac- 
counts is assuming large proportions. 
The Middle and New England States 
where, in the past, these accounts 
have been most numerous, have fur- 
nished the greater number of cases 
and as that portion of the nation’s 
wealth represented by savings de- 
posits has gradually extended west- 
ward, the courts of the western States 
have been more recently called upon 
to wrestle with the same questions 
that at an earlier period confronted 
their eastern brethren. 

Knowledge ofthe rules of law which 
the courts are laying down for the 
government and disposition of these 
deposits is essential for the banker, 
not only for his own safety in their 
payment, but also because he is the 
one to whom the average savings 
bank depositor, himself ignorant of 
the law, looks for advice as to the 
best thing to do to carry out his in- 
tentions with respect to money de- 
posited. 

When the banker, with his practi- 
cal knowledge of human affairs and 
the needs and desires of his deposi- 
tors, adds to this practical experience 
a knowledge of what the courts of 
his own and other states have held 
with respect to these deposits, and 
sees what it is concerning a particu- 
lar account that has caused the liti- 
gation, which perhaps has resulted 
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in frustrating the intention of the 
original owner of the money, he is 
in a better position to invent or 
simplify forms of accounts, with a 
view of lessening the occasion for 
future legal disputes. 

He is in a better position, also, to 
give good sound advice to his de- 
positors, for many are the cases where, 
from misconception of the law, these 
earnings of a lifetime have gone as- 
tray into hands for whom they were 
not intended, often to the disappoint- 
ment and misfortune of needy and 
worthy intended beneficiaries. 

Why is money put in two names 
in a savings bank? The motives are 
various, 

A parent may desire to deposit 
money from time to time for a child 
or a depositor may intend to put 
his money in trust for a relative or 
dear friend, the intention of the de- 
positor being to immediately part 
with his individual ownership and 
control and to make a gift or create 
a trust for the named beneficiary. 

More numerous are the cases, per- 
haps, where the depositor desires to 
make his bank account serve the pur- 
pose of a will. It is only human na- 
ture to desire to keep the money as 
long as he lives; but then when he 
dies that it shall go to the benefic- 
iary or survivor named in the account. 
Numerous have been the decided cases 
in the past wherein a deposit under 
suchcircumstances has been adjudged 
to belong to the legal representative 
of the deceased depositor, and not 
to the beneficiary intended. 

In a third class of cases, no pres- 
ent or future parting with ownership 
by the depositor is intended; he sim- 
ply uses a trust or joint form of ac- 
count, instead of an account in his 
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individual name, to serve his own 
purposes—to evade payment of taxes, 


to conceal his true financial condi- 
tion, to obtain a greater rate of in- 
terest than if the money were in his 
individual name where he is receiy- 
ing interest at the maximum rate on 
an individual account, or to obtain 


interest where another account in 
his individual name is up to the limit. 

There are certain broad principles 
of law underlying gifts and trusts of 
personal property which enter into 
the decision of nearly all the cases 
involving the ownership of savings 
bank deposits in trust and joint 
forms. A gift is executed by deliv- 
ery; a trust by declaration. To con- 
stitute a complete gift, there must be 
delivery of the thing given. If there 
is the mere intention to give in the 
future, there is no gift. 

To constitute a trust in personal 
property, there need be no actual 
delivery of the property, but some- 
thing which corresponds with deliv- 
ery, namely, a declaration of a trust 
with the intention that the legal title 
at once pass from the individual to 
the trustee to be held according to 
the terms of the trust. 

Underlying nearly all the litigated 
cases of gift is the inquiry, has there 
been a delivery, actual or construc- 
tive; if so, coupled with the inten- 
tion to give, there has been a gift; 
and in cases of trust, the inquiry, 
hasthere been a declaration of trust; 
if so, then the individual ownership 
has passed from the depositor, and 
vested in him as trustee for the bene- 
ficiary, according to the forms of the 
trust. 

Sometimes the question of ultimate 
ownership is determined from the 
form of the account alone, but in 








the greater number of cases addi- 
tional legalevidence is produced which 
on the one hand shows that a gift 
or trust to the beneficiary was in- 
tended and executed or, on the other 
hand, proves either that the deposi- 
tor never intended to make a gift or 
create a trust, or if that was his in- 
tention, that the intention was not 
legally consummated; and the owner- 
ship of the money is determined ac- 
cordingly. 

Withthe general principles I have 
stated in mind, it will be of interest 
to consider, briefly, what the courts 
have decided with reference to par- 
ticular forms of accounts. 

Probably the most common form 
of savings bank trust account is 
that where a depositor puts his own 
money on deposit in his own name 
in trust for another. In Massachu- 
setts the Supreme Court has held 
that this form of account, standing 
alone, is not sufficient evidence of a 
prima facie or presumptive trust. 
As a consequence, where the deposi- 
tor dies and no other evidence ap- 
pears to establish a trust in favor 
of the beneficiary, the representa- 
tives of the depositor, and not the 
beneficiary, would be entitled to the 
money. 

This has been the judicial law of 
Massachusetts ever since Betsy Ab- 
bott deposited a sum of money in 
the Boston Five Cents Savings Bank 
as trustee for Ann Clark, her half- 
sister, over a third of a century ago. 
Betsy always retained the pass book 
and Ann Clark did not know of the 
deposit until after she died The 
Supreme Court of Massachusetts held 
(Clark v. Clark, 108 Mass.) that 
nothing had been done to create 
even a prima facie trust and that 
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the administrator of Betsy, and not 
Ann Clark, wasentitled to the money. 

This same proposition has been 
held several times since in the State 
of Massachusetts. Of course, if the 
beneficiary can prove facts, in addi- 
tion to the form ofthe account, which 
show that a gift or trust was intend- 
ed and executed in his favor, either 
a delivery of the pass-book, or a de- 
claration to the beneficiary or to 
some one else that the money was 
his, the case will be different and he 
can entitle himself to the deposit as 
against the estate of the depositor. 

A case which will illustrate this is 
where George V. Trumbull deposited 
$1,000inthe North End Savings Bank 
as trustee for Atchie J. Wood who 
was his housekeeper. Trumbull al- 
ways retained his bank book and it 
was found by his administrator 
among his papers after his death, 
but the evidence showed that Trum- 
bull had said to Mrs. Wood: “I put 
$1,000 in the North End Savings 
Bank; that money is yours.’”’ The 
Supreme Court of Massachusetts up- 
held Mrs. Wood's title to the money 
as against the administrator of Trum- 
bull (Alger v. North End Sav. Bank, 
146 Mass. ) 

What has just been said relates to 
the ultimate right to the money. So 
far as the bank is concerned, it is 
protected in paying to the beneficiary 
named in the account, upon the de- 
positor’s death, in the absence of 
notice of an adverse claim. 

The Massachusetts statute provides 
that where a deposit is made by one 
person in trust for another, if no 
other notice of the existence and 
terms of a trust has been given in 
writing to the corporation, the de- 
posit, with the interest thereon, may, 
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in case of the death of the trustee, 
be paid to the person for whom such 
deposits were made or his legal rep- 
resentative. 

I have made mention of the law 
of Massachusetts first, because the 
courts of that state have stood al- 
most alone in their construction of 
the legal effect of a deposit by one 
in his own name, in trust for another, 
nothing else appearing. While Mas- 
sachusetts has held that the form of 
deposit ‘in trust for’’is not sufficient 
toconstitutea prima facie trust in the 
absence of other evidence, the courts 
of other states have held thecontrary. 

For instance, the Supreme Court 
of Maine in one of the cases in that 
State (Bath Sav. Inst. v. Hathorn, 
88 Me.) said: ‘The entry ‘in trust 
for’ is of clear and unmistakable im- 
port and sufficient to create a prima 
facie trust,’’ and the Supreme Court 
in a recent case 


of Pennsylvania 
(Merigan v. McGonigle, 20 B. L. J. 
448) where an aunt had deposited 
money in trust for her niece, held 
that the form of account prima facie 
entitled the niece to the fund on the 
death of the depositor, and that her 


claim to the fund would not be de- 
feated because the evidence failed to 
show that the niece had knowledge 
of the creation of the trust before the 
death of the depositor. 

The court said it was aware that 
the Massachusetts decisions were in 
conflict with the rule recognized in 
Pennsylvania as to the effect of re- 
tention of the pass book and failure 
to give notice of the trust to the 
beneficiary in cases of this character, 
but that it is sustained by the New 
York cases and the great weight of 
authority elsewhere in the country. 

There has been a long line of cases 
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in the State of New York involving 
this form of deposit. It was origi- 
nally held in the case of Martin vy. 
Funk (75 N. Y.) that the form of 
deposit ‘‘in trust for’? alone, where 
its import was uncontradicted by 
other evidence, was a sufficient de 
claration of trust and transferred 
the title from the depositor individu- 
ally to the depositor as trustee. Re- 
tention of the pass book was not in 
consistent with this effect notice to 
the beneficiary was not necessary, 
nor did the ignorance of the latter 
of the trust until after the death ot 
the depositor, affect its completeness. 

This was followed by a case (\Vil 
lis v. Smyth, 91 N. Y.) in which the 
presumptive trust arising from the 
form of account ‘‘in trust for’’ 
not upset because the depositor with- 
drew the interest, offered to loan the 
fund, and deposited money in the 
same account after the beneficiary's 
name had been changed by marriage; 
and the beneficiary was held entitled 
to the deposit as against the ad 
ministrator of the depositor. 

Then came a case (Mabie v. Bailey, 
95 N. Y.) where a man named Bailey 
opened an account in 1864 “B Bailey 
in trust for Ida Mabie.”’ Afterwards 
he showed Ida’s mother the pass book 
and informed her that the deposit 
was largeenoughto amount to some- 
thing for Ida when she grew up. In 
1867 Bailey drew out the deposit. 
In 1869 he died. The Court of Ap- 
peals held that Bailey had establish- 
ed an irrevocable trust, the presump- 
tion imputed from the mere fact of 
deposit in this form having been con- 
firmed by his independent statements, 
and that Bailey’s estate must pay 
the full amount withdrawn and inter- 
est, to the beneficiary. 


Was 
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But the increasing use Of the “‘in 
trust for’ form of deposit and the 
multiplication of cases where deposi- 
tors put money in that form, without 
ever intending to create a trust or 
part with ownership, and the dan- 
ger that depositors would be held 
guilty of breaches of trust with re- 
spect to their own money, led the 
Court of Appeals after a time to 
adopt a more flexible doctrine with 
reference to the irrevocable establish- 
ment of a trust. 

In 1881 JohnCunningham who had 
down tothat time carried an account 
in bank in his own name, transfer- 
red the money to a new account, 
“John Cunningham in trust for Pat 
rick Cunningham, his brother.’’ Pat- 
rick Cunningham died in 1890, and 
three days later John transferred the 
account to his own name. The con 
troversy was between Patrick's ad- 


ministrator and John, involving the 
question whether John had created 


a trust for Patrick which he could 
not revoke. 

John’s uncontradicted testimony 
was to the effect that he always re- 
tained the pass book, never informed 
Patrick of the deposit, and never in- 
tended to give the money to orcreate 
a trust for Patrick. On this testi- 
mony the Court of Appeals held no 
trust had been created for Patrick. 
It summed up the doctrine of prev- 
lous cases thus: 

“The act of a depositor in opening 
an accountin a savings bank in trust 
for a third party, the depositor re- 
taining possession of the bank book 
and failing to notify the beneficiary, 
creates a trust if the depositor dies 
before the beneficiary, leaving the 
trust account open and unexplained. 
If the intent can be strengthened by 
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acts and declarations of the deposi- 
tor in his lifetime amounting to pub- 
lication of his intent, a more satis- 
factory case is made out, but it is 
not absolutely essential in the absence 
of explanation, where he dies leaving 
the trust account existing.”” (Cun- 
ningham v. Davenport, 147 N. Y). 

The most recent decision of the 
New York Court of Appeals upon 
the ‘‘in trust for’”’ form of account 
was handed down last month—Aug. 
5. All the previous decisions are re- 
viewed, and the decision is of the ut- 
most importance, as the court de- 
clares a definite rule of law as to the 
legal effect of this form of deposit. ° 
Thecase was one where the depositor of 
her own money in trust for another, 
had always retained the pass book, 
and had closed out the entire ac- 
count and surrendered the pass book 
before her death. She never spoke 
to anyone about the account or stated 
her intention in opening it. After her 
death the named beneficiary learned 
of the account. 

The Court of Appeals held that the 
alleged beneficiary, was not entitled 
to the money. There was no evidence 
of the depositor’s intention to create 
atrust and the court proceeded tocon- 
sider the question whether an irrevo- 
cable trust wasestablished by the mere 
deposit in this form. 

In the course of its opinion thecourt 
said : ‘‘When adeposit is madeintrust 
and the depositor dies intestate, leav- 
ing it undisturbed, in the absence of 
other evidence, the presumption seems 
to arise that a trust was intended in 
order to avoid the trouble of making 
a will.’’ But in the case before it, the 
deposit was disturbed; the money had 
all been drawn out, 

The court stated that it was neces- 
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sary to settle the conflict between the 
opinions of the learned justices in the 
different appellate divisions upon the 
question, by laying down such a rule 
as will best promote the interests of 
the people of the state. It had re- 
flected much upon the subject and 
finally, guided by the principles es- 
tablished by its former decisions, con- 
cluded to announce the following rule : 
‘A deposit by one person of his 
Own money, in his own name as 
trustee for another, standing 
alone,does notestablishan irrevo- 
cable trust during the lifetime 
of the depositor. It is a tenta- 
tive trust merely, revocable at 
will, until the depositor dies or 
completes the act in his lifetime 
by some unequivocal act or decla- 
ration, such as delivery of the 
pass book or notice to the bene- 
ficiary. 
“‘In case the depositor dies be- 
fore the beneficiary without revo. 
cation or some decisive act or 


declaration of disaffirmance, the 
presumption arises that an ab- 
solute trust is created as to the 
balance on hand at the death of 
the depositor.”’ 


The law as now developed in New 
York upon the “in trust for’ form 


of account amounts to this: Where 
a depositor puts his money in bank 
in his own name in trust for another, 
keeps the pass book in his own pos- 
session, and makes no statement to 
any one other than implied from the 
form of the account, that the money 
has been put in for the beneficiary 
but keeps his intention locked up in 
his own breast, he may safely dis- 
pose of it during life, or leave the 
whole, or whatever balance may re- 
main to the beneficiary when he dies, 
as he may choose. 

He can virtually, therefore, make 
his bank account in this form serve 
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the purpose of a will, retaining owner- 
ship and control during his own life, 
and when he dies, whatever balance 
remains will go to the _ beneticiary 
and not to his estate. The bank, of 
course, is always safe in paying the 
money to the beneficiary when the 
depositor dies in the absence of no- 
tice of an adverse claim, for the New 
York statute, which is similar to that 
of Massachusetts, permits this to be 
done; but concerning the ultimate 
disposition of the money, the object 
which the majority of depositors who 
put money in this form desire—to 
have it for themselves as long as 
they live and when they die that it 
shall go to the beneficiary—is virtu- 
ally accomplished, without the trouble 
and expense of making wills and of 
the resultant probate proceedings. 

This latest New York decision is 
virtually legislation and can hardly 
be reconciled with the principle that 
to constitute a valid trust for an- 
other it must be consummated at the 
time it is made. 

As I have already said, there are 
many decided cases where the de- 
positor’sintention has been shown to 
keep the money during his life and 
upon his death it should go to the 
beneficiary, wherein it has been held 
that the attempted disposition was 
not in accordance with law, for the 
depositor, owning the money as long 
as he lived, could not transfer it to 
another upon his death except in com- 
pliance with the statute of wills, and 
wherein the money has been held to 
belong to his estate. 

But now under the judicial law of 
New York where he puts money in 
this form, but makes no statement 
of his intention, it can be a trust 
or not as he afterwards may choose, 
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it is revocable at will, he is guilty 
of no breach of trust if he draws it 
all out, and if he finally decides to 
leave the balance to the named bene- 
ficiary when he dies, the form of ac- 
count will work the transfer on the 
theory of a presumption of absolute 
trust, no contrary facts appearing. 

This ruling seems to have been 
made on the score of expediency, best 
serving the ends of the great num- 
ber of savings bank depositors, who 
find this form of bank account a 
convenient method of carrying their 
savings in their own hand during 
their lifetime, and making disposi- 
tions to a selected beneficiary when 
they die. 

It would unduly extend the length 
of this address to go into any detail 
of the decisions upon other two- 
name forms of savings banks ac- 
counts. The cases are so numerous 
and the facts so varied that nothing 
of the kind will be attempted. 

Frequently an account will be open- 
ed in what may be styled an alterna- 
tive joint form. John Smith will de- 
posit his money in the joint names of 
‘John Smith or Peter Jones” or“ John 
Smith or Peter Jones or thesurvivor”’ 
sometimes with the addition ‘ pay- 
able to the order of either.” 

John Smith thinks and intends that 
when he dies, the money shall go to 
the survivor. But unless he delivers 
the book, or makes some surrender 
of possession during his life, the gen- 
eral rule is that upon his death the 
money belongs to his estate. Sucha 
form of account creates no presump- 
tion of a gift or a trust to the alter- 
nate party named, except in the case 
of husband and wife. 

A deposit put in by John Smith in 
the names of “John Smith and Mary, 
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his wife,’’ will, upon his death, then 
belong to his wife, as survivor. But 
no such presumption of survivorship 
exists even in the case of parent and 
child. 

An interesting decision upon this 
point has recently been rendered by 
Judge Herrick of the New York Su- 
preme Court at Albany. Kate V. 
Beers deposited a sum of money in ~ 
the Home Savings Bank in the name 
of ‘‘Kate V. Beers or Sarah E. Kelly, 
her daughter,or thesurvivorofthem.” 
Mrs. Beers always retained posses- 
sion of the book. After her death, 
Mrs. Kelly, her daughter, demanded 
payment from the bank. She could 
not produce the book as it was,in 
the possession of Mrs. Beers’ execu 
tors. 

The bank refused payment until 
the right to the deposit as between 
Mrs. Kelly and the executors of Mrs. 
Beers was judicially tested. The de- 
cision of Judge Herrick was in favor 
of the executors. He held that there 
was neither a valid gift by Mrs. Beers 
to Mrs. Kelly nor the creation of a 
joint ownership in the deposit with 
right of survivorship. 

The Court of Chancery of New Jersey 
has also very recently passed upon 
the following case: Richard B. Coriell 
deposited in the Provident Institu- 
tion for Savings in Jersey City a 
sum of money and caused the ac- 
count to be opened in the name of 
“Richard B. and Mary E. Coriell,” 
who was his daughter. It remained 
in this form until his death. He had 
made deposits and withdrawals from 
the account, always retaining the 
pass book, which came to the pos- 
session of his administrators. 

The court held that the money be- 
longed to his estate and not to the 
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daughter. The evidence was held in- 
sufficient to prove a gift by father to 
daughter during his life; it showed 
that the gift was limited to take ef- 
fect after the father’s death, and 
hence was void as not in compliance 
with the statute of wills. 

It may be that where, in addition 
to this form of account, the deposi- 
tor signs a contract in the bank’s 
books, agreeing with the second party 
named, upon mutual consideration, 
that the money shall belong to both 
of them and the balance goto the sur- 
vivor, that upon the death of the 
original owner of the money, the sur- 
vivor will be entitled to it. : 

A case of this kind was decided by 
the Court of Chancery of New Jersey 
in 1901 (Hoboken Bank for Savings 
v. Schwoon, 19 B. L. J., 108). A 
Mrs. Roche had a deposit in her own 
name in the Hoboken Bank for Sav- 
She took her grand-nephew 


ings. 
with her to the bank and had the 
account changed to ‘‘Helena Roche 
or Henry Schwoon, payable to either 


or survivor.”” Mrs. Roche also sign- 
ed a contract in the bank’s book to 
he effect that she authorized the 
bank to place the account in the 
joint names and that ‘‘we, the said 
Rocheand Schwoon hereby agree with 
each other to become and be co- 
partners in the ownership of said 
moneys, and of all accrued and ac- 
cruing interest thereon, and of all 
moneys hereafter to be deposited to 
said account; and it is agreed that 
each and either of said parties and 
the survivor may at any time draw 
and receive from said bank the whole 
or any part of said moneys,” also 
authorizing each of the parties to re- 
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ceipt for deposits withdrawn. Mrs, 
Roche afterwards drew out part of 
the money and then delivered the pass 
book to a friend, instructing the lat- 
ter to keep it until her death and 
then to deliver it to Schwoon. 

The court overruled the objection 
that this mode of making a gift was 
testamentary and therefore void un- 
der the statute of wills and held that 
the signing of the contract consti- 
tuted a complete declaration of trust 
in favor of Schwoon, according to the 
terms of which he was entitled to the 
remainder on deposit as against the 
executor of Mrs. Roche. 

The law on this subject of joint ac- 
counts is not thoroughly settled and 
there is more or less conflict between 
the courts of different states as to 
the effect to_be given to accounts in 
the various joint forms. As there is 
no real objection to people putting 
their money in such form that it re- 
mains their own while they live, and 
goes to a selected beneficiary upon 
their death, it would certainly be a 
good thing if some statute could be 
enacted by the legislatures of the 
various states validating a method 
of making a testamentary disposi- 
tion by means of a savings bank 
account. 

As the subject stands to day many 
of these intended gifts upon the death 
of the depositor are defeated because 
contrary to the statute of wills and 
the number of litigated cases is much 
larger than it would be if the entire 
subject was regulated by legislation 
in conformity with the needs and de 
sires of the great mass of savings 
bank depositors. 
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THE PECULIAR JUDICIAL 


HE relation of debtor and credi- 

tor between a bank and its de- 

positors is often reciprocal. While 
the bank is debtor and the deposi- 
tor is creditor for.the latter’s bal 
ance on deposit, the operation of dis- 
count by the bank of commercial or 
business paper whereon the deposi- 
tor is indebted either as maker or 
indorser, makes the bank creditor 
and the depositor debtor in that 
connection; so that it constantly 
happens that the bank and its de- 
positor are both debtor and creditor 
to each other at the same time, the 
bank a debtor for the deposit bal- 
ance and a creditor for matured but 
unpaid paper-of its depositor; the 
depositor being debtor upon such 
paper and creditor for the balance 
owing him by the banker. 

In nearly every state in the Union, 
where a bank holds paper of its de- 
positor which has matured, the bank 
has the right, of its own motion, with 
out agreement with, consent of, or 
notice to its depositor, to set-off the 
amount against its depositor’s cred- 
it balance, and to refuse to pay the 
check orchecks of its depositor drawn 
against such balance where, after de- 
ducting the amount due the bank on 
such matured paper, the balance is 
wiped out or is insufficient to meet 
such check or checks. 

In most of thestates the mere hold- 
ing by the bank of the matured paper 
of its depositor, although the bank 
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ESTABLISHED IN THAT STATE. 
may not actually have applied the 
balance to its payment by charging 
up the paper on its books toits de- 
positor’s account, is sufficient to 
justifyit in refusing to pay any check 
of its depositor, when presented, which 
the balance, less the amount of the 
matured paper so held but not 
actually set-off, is not sufficient to 
meet. In other words, the mere hold- 
ing of a matured claim against its 
depositor, although the bank’s right 
to payment has not actually been 
exercised by charging the amount 
against thedepositor’s account, gives 
the bank a preference therefor in the 
amount on deposit as against the 
holder of its depositor’s check, where 
the balance is not sufficient for both. 
In the state of Illinois where the 
law is that a check against a sufh- 
cient balance, of itself constitutes an 
assignment to the holder of the 
amount drawn for (and possibly in 
some few other states where the same 
doctrine yet prevails, though grad- 
ually being superseded by the rule of 
the Negotiable Instruments Law that 
an unaccepted check is not an as- 
signment) it has been held that until 
the bank actually exercises its right 
of set-off by applying the deposit to 
pay ment of the matured paper—charg- 
ing it up against the depositor’s ac- 
count—the deposit remains subject 
to check, so that if, when the bona 
fide holder of a check presents it for 
payment at the bank, the bank has 
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not, up to that moment, actually 
charged up the paper which would 
make the balance insufficient, and 
the balance is otherwise sufficient, 
the bank must pay the check, which 
takes preference to the deposit over 
the bank’s claim. This, as said, is 
contrary to the rule in the majority 
of the states wherein the mere exis- 
tence of the matured claim against 
its depositor in the bank’s hands, is 
sufficient justification for it to refuse 
payment of a check which would 
leaveinsufficient on deposit to satisfy 
that claim. 

But nowhere in the United States 
until now has it been held that where 
a bank holdsa matured claim against 
its depositor, and actually charges 
itup or sets it off against his deposit, 
thereby using up his balance, this is 
not sufficient to justify the bank in 
refusing to pay its depositor’s check 
against such balance, thereafter pre- 
sented, unless the bank has obtained 
the consent of, or given previous no- 
tice to, its depositor of such appli- 
cation; and that if the bank refuses 
to pay its depositor’s check, on pre- 
sentment, against a balance used up 
by set-off of his matured paper with- 
out previous notice to, or consent 
by, him, the bank is liable in dam- 
ages to its depositor for dishonoring 
his check and injuring his credit. 

This is now discovered to be the 
law of South Carolina, so decided by 
a divided court.* It is a doctrine 
peculiar to that state, as it exists 
nowhere else at the present time. It 
is based on the theory that super- 
added to the ordinary relation of 
debtor and creditor between bank 





* Callahan v. Bank of “Anderson; page 677 
this number. 
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and depositor, there are rights and 
duties arising from the banking busi- 
ness, not ordinarily incident to the 
relation of debtor and creditor; that 
while an ordinary debtor could un- 
doubtedly off-set a claim of his own 
against his creditor, and refuse to 
pay upon his creditor’s order, or as- 
signment of the amount of the debt, 
where his own claim was sufficient as 
an off-set, yet where the debtor is a 
banker, holding the honor of his de- 
positor in his keeping, he cannot 
claim the right of off-set as an ordi- 
nary debtor, of a claim of his own, 
until he has given previous notice or 
warning to the depositor of his in- 
tention so to do. 

It is umnecessary to discuss the 
merits of this theory under which a 
depositor who, by writing, has prom- 
ised to pay his banker a specified 
amount on a stated day and has 
failed to do so, may yet, after that 
day, unless promptly warned, com- 
pel his banker to pay away the very 
amount which originally came from 
the banker, as consideration for the 
depositor’s promise to pay it back, 
on pain of damages to his depositor 
for refusing so to do. Has any de- 
positor a right to assume that his 
check will be honored when his bank- 
er holds his unfulfilled promise to 
pay an amount equal to what the 
banker owes him upon deposit ac- 
count? Isnotthe general understand- 
ing, rather,that the banker willcharge 
up the claim against the account at 
maturity, or at all events that he 
has the right to do so, and is it not 
an act of temerity on the depositor's 
part, without first obtaining the con- 
sent of his banker, to draw and ex- 
pect his banker to pay his check 
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when the latter owes him nothing? 
Without enlarging upon the objec- 
tions to the theory of the South 
Carolina court, its unsoundness is 
demonstrated by the fact that the 
rule in the large majority of states 
is to the contrary, which majority 
law has been established as the re- 
sult of the experience of bankers and 
business men as to what is mostjust 
and equitable. 

The rule established by the su- 
preme court of South Carolina af 
fects banks in South Carolina only. 
What will be its practical effect? 
Simply, wethink, to require the banks 
to. protect themselves by giving no- 
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tice to depositors, whose paper will 
shortly mature, that on the day of 
maturity, the paper, if not other- 
wise paid or renewed, will be charged 
up to their account. This would 
satisfy the theory of the court that 
a depositor has a right to assume, 
unless notified to the contrary, that 
the bank will benevolently hold off 
his matured paper out of his account, 
and let him check out his balance to 
the bottom of the tub. It will save 
the depositor’s honor, for he will 
know that unless he draws his checks 
in time to use up the balance before 
his note matures, he cannot do so 
afterwards. 


THE FUNCTIONS OF TRANSFER AGENT. 


BUSINESS CORPORATIONS IN NEW YORK HAVE NO RIGHT TO ACT AS TRANSFER 


AGENT AND REG- 


ISTRAR OF STOCK OF OTHER CORPORATIONS. 


Certain parties desired to file with 
the Secretary of State of New York 
a certificate of incorporation under 
the Business Corporations Law, which 
should include in the objects of the 
corporation a statement that it pro- 
posed to act as registrar of the shares 
of other corporations. 

The opinion of the Attorney Gen- 
eral was asked upon the question, 
and given as follows: 

Albany, September 6, 1904. 
William Ingram, Esq., 
400 Third St., Brooklyn, N. Y. 

Dear Sir:—Replying to your iv- 
quiry of August 28th asking me to 
inform you “If there is any statu- 
tory bar to a corporation, other than 
a trust company or bank, undertak- 
ing the clerical duty, if permitted by 
its own articles of association of act- 
ing as registrar of the shares of other 
corporations,’’ I beg to say: 

_ By Section 156 of the Banking Law, 
in addition to the powers conferred 
by the general and stock corporation 


laws, power is expressly conferred upon 
trust companies as follows: 

1. To act as the fiscal or transfer 
agent of any state, municipality, 
body politic or corporation, and in 
such capacity to receive and disburse 
money, and transfer, register and 
countersign certificates ofstock,bonds 
or other evidences of indebtedness. 

Section 2 of the Business Corpora- 
tions Law provides that 

‘“‘Three or more persons may become 
a stock corporation for any lawful 
business purpose or purposes, other 
than a moneyed corporation, or a 
corporation provided for by the bank- 
ing, the insurance, the railroad and 
transportation corporation laws.”’ 

I am of the opinion that the right 
to “transfer, register and counter- 
sign certificates of stock, bonds or 
other evidences of indebtedness,” of 
a corporation may be lawfully exer- 
cised only by a corporation formed 
under the provisions of the Banking 
Law. Yours respectfully, 

JOHN CUNNEEN, 
Attorney-General. 
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UNIFORM INTEREST RATES. 


é ie recent action of the savings 
banks and trust companies in 
Cleveland, in adopting a rule for 

the computation of interest on sav- 
ings accounts, is worthy the atten- 
tion of bankers in other sections 
where a lack of uniformity at pres- 
ent prevails. In the Journal for 
April we published an article written 
by Mr. C. F. Hess, of Scranton, Pa., 
in which was shown the different 
methods used by banks for figuring 
interest on savings accounts and 
the variety of results arrived at by 
different banks. A surprising lack 
of uniformity was shown. 

In Cleveland,* prior to the adop- 
tion of the new rule, savings banks 
and trust companies allowed inter- 
est at four per cent. per annum, 
paying interest for the month on 
funds deposited for the first ten 
days of the month, no interest be- 
ing allowed for the month on funds 
withdrawn during the month. But 
the latter part of this arrangement 

We are indebted to Mr. Clay Herrick, 
manager of the branch of the Cleveland Trust 

‘o., at Hudson, Ohio, for valuable information 


n connection with this subject. 


was not lived up to by all the banks, 
and frequently interest was allowed 
up to the day of withdrawal. Some 
banks provided that interest would 
not be allowed on accounts open 
less than ninety days, while others— 
and most of the banks—made the 
time sixty days. Even this was not 
always lived up to, and there were 
many abuses from which the banks 
were sufferers. 

The new rules, which went into.ef- 
fect on October Ist, are as follows: 

Deposits made after the first of 

a month are entered for interest 

from the first of the next month. 

But on sums withdrawn from 

deposit within any quarter, no 

interest will be computed for that 
quarter; the quarters being Janu- 
ary 1st to April 1st, April Ist 
to July 1st, July 1st to October 
1st, October 1st to January Ist. 

No interest will be allowed on 

any account remaining open less 

than ninety days. 

There has been a rumor that some 
of the small banks would not go 
into the new arrangement, but no 
names have been mentioned. Cer- 
tainly all the large banks, and most 
of the others, have adopted the rule, 


THE CONGRESS OF ACCOUNTANTS. 


The international Congress of Ac- 
countants was held at the World’s 
Fair, St. Louis, on September 26-28. 
Mr. J. E. Sterrett of Philadelphia, was 
elected Chairman of the Congress, 


and in an address he said: ‘‘Our 
purpose is not to destroy but to 
build up, not to disparage the work 


of other men but to learn from one 
another how best to develop this 
profession which in the few short 
years of its history has made sucha 
splendid record.” A great deal of 
serious work was done by the Cor 
gress and many valuable papers read. 
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BRANCH BANKING IN ILLINOIS. 


N the city of New York, several 
banks and a few trust companies 
conduct one or more branches in 

different parts of the same city, by 
authority of astate law which author- 
izes this to be done. In the city of 
Philadelphia, there have been several 
institutions which desired to operate 
branches in the same city, but in 
Pennsylvania there is no legislative 
permission, as in New York, by which 
this can be done. The question of 
the right of Vhiladelphia banking 
institutions to establish branches in 
the same city was submitted last 
year by the Commissioner of Bank 
ing to the Attorney-General of Penn- 
sylvania, who rendered an opinion 
that he could find no authority for 
a bank, with its location fixed, un- 
dertaking to widen the scope of its 
banking privileges by creating one 
or several branch offices at different 
points either in the city or county 
where the principal banking institu- 
tion is located. He therefore gave it 
as his opinion that branch bankscould 
not be established in Philadelphia.* 

The same question has recently 

come up in Illinois, where some of 
the nancial institutions in Chicago 
have contemplated the establishment 
of branch banks in the same city. 
State Auditor McCullough called 
for an opinion from the Attorney- 
General on the right to establish 
branches. The opinion of the Attor- 
ney-General, concerning the opera- 
tion of branch banks in the same 


full copy of opinion, 20 B. L. J. 411. 


city, under the law of Illinois, and 
declaring that there is no authority 
in the law to establish branches, has 
been given as follows: 

Springfield, Ill., June 10, 1904. 
Hon. J.S. McCullough, 

Auditor of Public Accounts, 

Springfield, Illinois. 

Dear Sir:—You submit to me the 
question of whether, under the laws 
of Illinois, a bank may establish 
branches of its business in the same 
city where, under its charter, 
place of business is located. 

Under the laws of this state incor- 
porated banks have such powers, and 
such only, as are conferred upon them 
by the Banking Act. The act in 
force provides for the location of 
banks in cities, towns and villages 
of this State, and provides that the 
charter shall show the location of 
each bank in some city, town or 
village. 

Section 12 of the act provides for 
changing the name, changing the 
place of business, increasing or de- 
creasing the capital stock and con- 
solidation of banks. 

Section 11 provides the minimum 
amount of capital for which each 
bank in the various sized cities and 
villages of this State shall be incor- 
porated. There is no provision any- 
where in the Banking Act that au- 
thorizes the establishment of branch 
banks. 

The provisions of the statute, to 
which I have called attention, seem 
to contemplate that each bank do- 


its 





674 THE BANKING 


ing business in this State, shall have 
a fixed place to do business and shall 
have the minimum amount of capi- 
tal stock provided by the statute. 
It does not contemplate that under 
one charter more than one bank can 
be established. 

If banks were permitted to estab 
lish branches, a bank, organized with 
the minimum amount of capital stock 
required by the statute, in Chicago, 
mightestablisha dozen branch banks 
in the various business districts of 
the city, and in so doing each branch 
established would, for all practical 
purposes, be a separate bank, and 
the corporation under one charter 
would so put itself in contact with 
a business many times larger than 
itis contemplated shall be transacted 
by a bank of that amount of capital 
stock. 

If banks were permitted to estab- 
lish branches it would render the 
business more uncertain, and unsafe, 
and increase the liabilities of banks 


THE NEW YORK 

At the annual meeting of the New 
York Clearing House, Mr. Dumont 
Clarke, President of the American 
Exchange National Bank, was elected 
President for the year ending Octo- 
ber 3, 1905. Walter E. Frew, Vice- 
President of the Corn Exchange 
Bank, was elected Secretary. The 
Manager is William Sherer, and the 
Assistant Manager, William J. Gil- 
pin. The Clearing House transac- 
tions for the year ending Septem- 
ber 30, 1904, have been as follows: 
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in proportion to capital stock, and 
encourage an extension of business 
which would be clearly detrimental 
to their safety and against public 
policy. 

There are certain functions that a 
bank may perform outside of its 
business office, but I am of opinion 
that the general business of a bank, 
which gives character toit as a bank- 
ing institution, should be transacted 
in its banking office, and that its 
functions can not be so divided and 
distributed as to constitute separate 
banking offices or branches of a 
banking business in different portions 
of the city, where a bank is author 
ized by its charter to do business. 

Yours truly, 
H. J. HAMLIN, 
Attorney General 

The holding of the Auditor’s office 
in regard to the operation of branch 
banksis in conformity withthe above 
opinion. 


CLEARING HOUSE, 


$59,672,796,804.41 
3,105,858,575.60 


Exchanges 
Balances... ... 


$62,778,655,380.01 

The average daily transactions: 
Exchanges .. $195,648,514 11 
Balances... . 10,183,142.87 


$205,831,656 98 

Total transactions since organiza- 
tion of Clearing House (51 years): 
Exchanges... $1,565,668,321,737.75 


Ser 


Balances... . 74,684, 703,792.63 


Total.... $1,640,353,025,530.38 





THE DEVELOPMENT OF THE SOUTH. 


THE DEVELOPMENT OF THE SOUTH. 


Probably nothing is more remark- 
able than the marvelous industrial 
development of the South during 
the last ten years of the country’s 
history. An admirable picture of 
this is given by Mr. Joseph G. 
Brown, of Raleigh, N. C., in his ad- 
dress before the recent American 
Bankers’ Convention. From his ad- 
dress we make the following ex- 
tracts: 

[ shall not weary you with multi- 
tudinous figures, but will ask the 
privilege of printing in the record a 
few striking statistics, so admirably 
collected by the accomplished editor 
of the ‘‘Manufacturers’ Record,” of 
Baltimore, 


Per ct. of 

1880. 1903. Increase. 
Pig iron made, tons: 

397,000 3,300,000 
Coal mined, tons: 

6,000,000 62,000,000 
Value lumber products: 
$39,000,000 $200,000,000 
Capital in cotton mills: 
$21,000,000 $200,000,000 
No. spindles in mills: 

667,000 8,250,000 1,105 
Cotton consumed in Southern Mills, 

bales : 

225,000 2,000,000 
Capital in manufacturing: 
$257,000,000 $1,200,000,000 367 
Value of manufacturing products: 
$457,000,000 $1,600,000,000 251 
Foreign exports through Southern 

ports: 
$261,000,000 $508,000,000 
Railroads, miles in operation: 

20,600 60,000 


788 


90 


191 


Per ct. of 
1880. 1903. Increase. 
Value of cotton crop: 
$313,696,000 $625,000,000 99 
Value of all agricultural products: 
$660,000,000 $1,700,000,000 154 
Investments in railroad building 
from 1880 to 1901 amounted to the 
sum of $1,500,000,000. 


These figures will exhibit most faith- 
fully the result of these years of toil. 

The development of our railroads, 
the output of our coal and iron, the 
value of our minerals, the wonder- 
ful yield of our cotton fields, the pro- 
ducts of our mills and factories, the 
increasing wealth of our banks, the 
ever diminishing percentage of illi- 
teracy among us, the growth of our 
schools and colleges, the broader, 
saner views of our people and their 
general thrift, and the bravery of 
our soldiers in defense of the flag— 
all these things give us the right to 
stand here to-day, not as the prodi- 
galreturned, butas the loving, loyal 
son, proud of his heritage, and proud 
of the opportunity he has had and is 
having to aid in making his land 
the glory of the world. 

But you ask, are these things true 
—or is thisa creation of the imagina- 
tion only? Let us see. Look for a 
moment at the Seaboard, the Coast 
Line, and the Southern Railways— 
those three great systems that are 
vying with each other in the develop- 
ment of our section. Take with me, 
if you will, the fast mail of the South- 
ern and speed away through the 
very heart of the South, covering 
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the fourteen hundred miles between 
New York and New Orleans in about 
thirty-one hours. Where can you 
find more splendid engines, finer 
trains, better service, greater speed 
or stronger evidence of railroad de- 
velopment? 

What is the picture that greets 
the eye as you hurry southward? 
Broad acres that but a little while 
ago were bare and desolate are now 
rich in cultivation, producing abun- 
dantly the golden leaf so readily con- 
vertible into golden coin, while the 
silvery shecn of the opening cotton 
bolls reveals a product for which the 
world stands ready to pour out its 
wealth, and which during the sea- 
son just ended brought into our sec- 
tion not less than $800,000,000. 

Orchards of peaches and fields of 
melons, the prolific trucking dis- 
tricts, luxuriant gardens, great fields 
of corn and wheat and rice, and the 
cattle upon a thousand hills evince 
the fact that, in addition to her 
money crop, the South is making 
her own bread and meat, with some 
to spare for her neighbors. And what 
more? Above the noise of the car 
wheels hear the musical hum of the 
mills and factories as day and night, 
with but little interruption, they are 
adding to the value that brain and 
skill give to the raw product of the 
fields before shipping to the markets, 

Note, too, the iong trains of freight 
cars on every side track, loaded with 
oursurplus products, on their way to 
help feed and clothe the world. See 
the villages growing in towns and 
the towns into cities, all bustling 
with life and trade. 

See the rude shanties of yesterday 
giving place to modern and well 
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equipped farmhouses, with their groves 
and beautifullawns. Seetheimproved 
cattle, the fine stock, the handsome 
vehicles—observe the happy, con- 
tented air of the people, their im- 
provement in dress, in manner and 
education. These things tell you far 
better than any language of mine 
can portray of the material develop- 
ment of that section of our country 
which we call the South. 

As you witness all these things 
you will no longer marvel that our 
railroad mileage has grown to 60,000 
miles, that in a single decade the 
business of these roads has about 
doubled itself, that whereas ten years 
ago the gross earnings of all our 
roads were but $130,000,000, last 
year $132,000,000 was earned by 
five of them, representing about one- 
half of the total mileage, while the 
other roads increased in like propor- 
tion. To-day we are told that, not- 
withstanding their present splendid 
equipment, thousands of new cars 
are being bought in anticipation of 
the maturing crops, which bid fair 
to be the best ever made. A single 
line has recently ordered three thous- 
and cars. Can there be any better 
index to the prosperity of a country 
than the prosperity of its railroads? 
All these things are visible proofs of 
the statement that since 1880, al: 
though the population of the South 
has increased but 60 per cent, the 
value of her agricultural and manu- 
factured products has been about 
trebled. The value of the cotton 
crop alone since that time has grown 
from $300,000,000 to $700,000,000, 
while the capital invested in manu- 
facturing has increased by $1,000,- 
000,000. 
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BANKING LAW. 


HIS Department embraces all the newly decided cases of importance to bankers, bank 


counsel and bank directors. 


The experiences they disclose are likewise worthy the careful 


attention and study of the merchant, the depositor and the bank student seeking advancement. 
Further information regarding any case published herein will be furnished on application. 


BANK’S RIGHT OF SET-—OFF. 
Check of depositor refused payment by bank, be 
cause bank had applied deposit in extinguish- 
ment of past due debt of depositor to bank— 
sank held to have no right to refuse payment 
of check in the absence of previous notice to 
depositor of application of deposit, and liable 
to depositor for resulting damages. 


Callahan v. Bank of Anderson, Supreme Court of South 
Carolina, July 8, 1904. 


A depositor has a right of action against his 
bank for refusal to pay a check drawn by him in 
favor of a third party, when he has deposited 
funds with the bank sufficient to meet payment, 
notwithstanding the bank has applied such funds 
in extinguishment of past due claims held against 
him by the bank, where such application has been 
made without the consent of, or previous notice 
Tne bank’s right of set-off of 
a past due indebtedness of its depositor against 


to, the depositor. 


its own indebtedness for the deposited funds can- 
not be exercised to defeat payment of the depos- 
itor’s checks, in the absence of notice to the de- 
positor that the bank has applied his funds on 
deposit in extinguishment of his indebtednéss to 
the bank; and in the absence of such notice, if 
the bank refuses to pay its depositor’s checks, it 
(Decision of 
court below affirmed by a divided court.) 


is liable for the resulting damages. 


Appeal from Cowmon Pleas Circuit 
Court of Anderson County; Dantzler, 
Judge. 


Action by John R. Callahan against 
the Bank of Anderson. From an order 
sustaining a demurrer to defendant's 


answer, defendant appeals. Affirmed. 


Gary, A. J. 


The plaintiff, in his 


first cause of action, alleges that he was 
a depositor with the defendant, and 
drew a check on it in favor of S. F. 
Royster Guano Company for $300, which 
the bank refused to honor, although 
there were funds to his credit on his 
deposit account; that he was compelled 
to take up this check, and by the action 
of the bank was damaged in the sum of 
$5,000. The second cause of action is 
substantially the same, except the fur- 
ther allegations that he was so seriously 
injured in his business and reputation 
as to be compelled to go into bank- 
ruptcy. The plaintiff demurred to the 
second and third defenses. 

The second defense is as follows: 

‘“(1) That at the time mentioned in 
the complaint, and for some time previ- 
ous and subsequent thereto, the plaintiff 
was indebted to the defendant on past- 
due notes, both as maker and indorser, 
in a sum largely in excess of the amount 
which defendant was due to the plain- 
tiff on his deposit account or otherwise. 

‘*(2) That the defendant thereby 
acquired a banker’s lien on all deposits 
of plaintiff, and a right to hold and set 
off any amount due on deposit to plain- 
tiff against the said past-due notes, and 
thereupon defendant held and applied 
the amount due on deposit account of 
plaintiff as far as the same would go to 
the settlement of the said past-due 
notes of plaintiff; and, upon this appli- 
cation being made, the plaintiff had no 
funds left to his credit to meet the check 
mentioned in the complaint when the 
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same was presented, and defendant re- 
fused to pay same.” 


The third defense is similar, except 
it further alleges the plaintiff's insol- 
vency as a reason for applying his de- 
posits to his indebtedness. 

The question in the case is whether 
the plaintiff has a right of action against 
the defendant for its refusal to pay a 
check drawa by him in favor of a third 
party, in the absence of notice to the 
plaintiff that the bank had applied his 
funds on deposit in extinguishment of 
past-due claims held against him by the 
bank, when he had deposited with the 
bank sums of money sufficient to meet 
payment of the draft. Conceding the 


general proposition that the relation of 
debtor and creditor exists between the 
depositor and the bank, it is necessary 
in this case to determine whether there 
are rights and duties arising from the 
very nature of the banking business 
that are not ordinarily incident to the 


relation of debtor and creditor. Such 
rights and duties are thus stated in 
Stillman v. Bank, 12 Rich. Law, 518: 
‘‘In the best-conducted banking institu- 
tions the well-recognized usage is: When 
a customer deposits funds, the bank is 
understood to receive them with a tacit 
engagement to pay them out to his 
order or check drawn in his own favor, 
or in favor of third persons with whom 
he may have dealings. This is under- 
stood to be the bank’s duty and engage- 
ment incurred by the simple act of re- 
ceiving the deposits, as a consideration 
for its right to employ the money, and 
which it is to perform upon the single 
condition of being notified of the exis- 
tence of the check in such manner as 
to free it from danger of being made 
liable to pay the same amount twice— 
_ that is to say, the checks take prece- 
dence according to the order of the no- 
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tification.”” Again the court says: 
‘“‘Banks, by going into business, are 
understood to hold themselves out as 
having undertaken and assumed upon 
themselves to be liable tor all that that 
business, in commercial usage, obliges 
themtodo. * * * This bank may 
therefore be considered to have prom- 
ised Bankcroft, when it obtained the 
custody of his money, that it would 
honor his checks by paying out the 
funds either to himself or to other per- 
sons as his checks might direct. When 
a draft under these circumstances comes 
to the bank, it comes as its own con- 
tract, made by it on the consideration 
of having received funds as the means 
of its fulfillment; and, as between the 
bank and the holder of the check, when 
drawn to a third person, Bankcroft is 
really the bank’s agent empowered to 
give the order. The contract presented 
is the original personal promise of the 
bank itself. These dealings in bank 
checks stand upen peculiar grounas. 
The exigencies of trade do not admit 
of delays attending the process of ac- 
ceptance, or arising from the effect of 
days of grace. If these drafts are de- 
layed—if the bank, being in funds, be 
at liberty to refuse payment—the inevi- 
table consequence to the parties dis- 
appointed can be none other than such 
as the want of scrupulous punctuality 
always inflicts. Zhe drawer's credit suf- 
fers, and tt ts well known that for this in- 
jury a depositor ts entitled to his action against 
the bank.” (Italics ours. ) 

The reasoning of the court in the 
case just mentioned was strongly ap- 
proved in Simmons v. Bank, 41 S. C. 
177, Which is conclusive of the case 
underconsideration. The court, inthe 
case last cited, in speaking of the prin- 
ciples decided in Stillman v. Bank, uses 
this language: ‘‘ That case shows just 
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what the circuit judge held in this case 
—that the true theory is that when a 
bank receives the money of a deposi- 
tor, and places the amount to the credit 
of such depositor on his deposit account, 
the implied contract on the part of the 
bank is that it will pay all checks drawn 
by the depositor, in such amounts and 
to such persons as may be mentioned in 
such checks, as long as there remains 
to the credit of the depositor on such 
account an amount sufficient to pay 
such checks.” Again the court says: 
“The fifth question involves the in- 
quiry whether the bank had the right 
to set up the past-due notes of Jervey 
& Co., and the balance against them 
on the cotton account. If, as we have 
seen, the bank received the deposits on 
the merchandise account under an im- 
plied promise to pay the checks of Jer- 
vey & Co., on that account as they were 
presented, then there was an applica- 
tion of that fund to that purpose, and 
the bank could not afterwards apply 
the same to any other purpose—cer/ainly 
nol without the consent of, or previous notice 
lo, ervey F¥ Co.” (Utalies ours.) Permis- 
sion was granted to review the case 
of Simmons v. Bank, 41 S. C. 177, but 
this court sees no reason for receding 
from the principles therein stated. 

As the questions raised by this appeal 
are conclusively settled by our own de- 
cisions, we have not deemed it neces- 
sary to cite those elsewhere. 

The judgment of the circuit court is 
affirmed. 


Pore, C. J., concurs. Woops, J., dis- 
sents, and concurs in the dissenting 
opinion of Jones, J. 


Jones, J., in his dissenting opinion, 
says: 


‘The sole question presented by the 
demurrer and this appeal is whether a 
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bank has alien or right of set-off, where- 
by it may apply a general deposit of its 
depositor to his past-due indebtedness 
to the bank. We have no case in this 
state expressly deciding this question.” 

Thereafter reviewing the South Caro- 
lina cases, he continues: 

‘*It is undoubtedly the general rule 
that a bank is bound to honor the check 
of its depositor, if it has sufficient funds 
of the depositor to pay the check when 
presented, because of the implied agree- 
ment to do so arising from the relation 
of the parties. The ordinary relation 
between the depositor and the bank is 
that of creditorand debtor, respectively, 
to the extent of the deposit, and, while 
the relation so stands, the rule broadly 
stated above applies; but if, when a 
check is presented, the relation is altered, 
and the depositor is debtor to the bank 
on some material obligation upon which 
the bank would have a right of action 
against the depositor, then manifestly 
it is just that the bank should be allow- 
ed the right to set off the past-due in- 
debtedness of the depositor against its 
liability on the general deposit, as if 
the depositor were then suing the bank 
on account of the deposit. To hold 
otherwise would be to deny to a bank 
the same right of set-off accorded to all 
other persons between whom there exist 
mutual demands. This right of the 
bank with respect to general deposits, 
which is sometimes called alien, is more 
accurately the right of set-off, for it 
rests upon, and is coextensive with, the 
right to set-off as to mutual demands. 

‘* The title toa general deposit being 
in the bank, and the bank, as the owner 
of the money deposited, having the 
right to use it in its business, and being 
liable to the depositor as a debtor to 
the extent of the sum deposited, it must 
follow that a depositor’s check upon the 
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fund is not strictly a transfer of the 
fund deposited, but is rather an assign- 
ment, pro tanto, of the depositor’s right 
to call upon the bank for payment. The 
check holder, as assignee of this claim 
against the bank, has no higher right, 
as against the bank, than the depositor 
had, and must hold his check subject to 
whatever lien, incumbrance, or right 
of set-off exists in favor of the bank 
against the depositor when it is present- 
ed for payment. While, under our cases, 
there is such privity between the check 
holder and the bank as will authorize 
an action by the check holder against 
the bank upon presentation of the check 
and refusal of payment when there are 
funds sufficient to pay the same—Leap- 
hart v. Bank, 45 S.C. 569—still the check 
holder’s right must be limited by the 
bank’s prior right of set-off against the 
depositor. If the depositor were suing 
to recover the amount deposited, clearly 
the bank, under section 171 of the Code 
of Civil Procedure, would have the 
right to counterclaim the past-due in- 
debtedness of the depositor; and even 
if the check holder for value were su- 
ing to recover of the bank the amount 
of the check, because it operated as an 
assignment, pro tanto, of the depositor’s 
claim against the bank, the action, under 
section 133 of the Code of Civil Proced- 
ure, would be without prejudice to any 
set-off or other defense existing at the 
time of or before notice of the assign- 
ment. This last section, it is true, 
does not apply to a negotiable promis- 
sory note or bill of exchange, transfer- 
red in good faith and upon good consid- 
eration before due; but a check is not 
a promissory note, and, while it may 
have some points of resemblance to a 
bill of exchange, it is not a bill of ex- 
change—Simmons v. Bank, 41 S. C. 
189,—certainly not as against the bank, 
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until it has made itself an unconditional 
party thereto by acceptance or certifica- 
tion. Untilsuch acceptance, the bank's 
liability to the check holder is condi- 
tional on there being in its hands suff- 
cient unincumbered or unappropriated 
funds to pay same when presented. 
What would be good as a set-off in a 
direct action upon the contract of de- 
posit must constitute a good defense in 
an action for damages based upon a 
breach of such contract. Some author- 
ities hold that the deposit account should 
beexhausted before the check is present- 
ed, by charging the account with the 
depositor’s past-due indebtedness, as in 
Bank of Marysville v. Browning Co. 
(Ohio) 40 Am. St. Rep. 660; Niblack v. 
Park Nat. Bank (IIl.) 48 N. E. 438. If 
this be the correct view—and there is 
much to commend it—it is met by the 
allegation in the answer that the de- 
posit account was so charged and ex- 
hausted when the check was presented. 
The rule that a bank has a right to set 
off the matured indebtedness of a de- 
positor against a general deposit ac- 
count, and to decline to pay the de- 
positor’s check when there are not suffi- 
cient unincumbered or unappropriated 
funds of the depositor, is supported by 
many authorities. 

‘*As a matter of course, a bank may 
so deal with a depositor as to waive or 
be estopped to assert this lien or right 
of set-off,as in Simmons v. Bank, supra, 
where it was shown that the long-con- 
tinued course of dealing between the 
parties was inconsistent with the as 
sertion by the bank of the right to set 
off past-due indebtedness with respect 
to the cotton account against a deposit 
accepted as applicable to the merchan- 
dise account. 

‘*Circumstances tending to show wai- 
ver of or estoppel to assert such right 
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may be shown in reply to the defense 
alleging the right. 

‘*From what has been said, it must 
follow that the right of set-off applies 
also when the indebtedness of the de- 
positor is as indorser or surety, provid- 
ed, of course, such liability is fixed, and 
such several, mutual demands exist as 
will bring the cross-demands within the 
ordinary rules of set-off. 

‘*We think, therefore, that the cir- 
cuit court erred in sustaining the de- 
murrer to the second defense. 

‘‘With respect to the third defense. 
Insolvency of the depositor is not mate- 
rial in determining the right of the bank 
to set off past due indebtedness of the 
depositor. It might be an important 
consideration if the defendant were not 
attempting to avail itself of an equit- 
able right of set-off with respect to 
debts not due, but no such question is 
presented, and we express no opinion 
thereon. Even if the third defense is 


redundant because not materially differ- 
ent from the second defense, it is not 
demurrable for insufficiency, for the 
reasons stated. 


“Entertaining the foregoing views, 
I vote for a reversal of the judgment 
of the circuit court, but, inasmuch as 
this court is equally divided in opinion 
on this question, the judgment of the 
circuit court stands affirmed.”’ 


SET-OFF AGAINST DEPOSIT. 


Insolvent depositor—Application by bank of his 
deposit towards payment of his unmatured in- 
debtedness—Refusal to pay his checks against 
such deposit and letting them go to protest— 
Bank’s right of set-off upheld and non-liability 
for damages to depositor for dishonoring his 
checks, declared. 


Owen vy. American National Bank of Austin, Court of Civil 


Appeals of Texas, June 29, 1904. 


Where a depositor becomes insolvent and owes 
his bank upon promissory notes, not yet matured, 
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the bank has a right to apply his balance on de- 
posit to their payment, and to refuse payment of 
its depositor’s checks, thereafter presented, drawn 
against such deposit. The bank, being within its 
rights, is not liable to the depositor for damages 
for injury to his credit. 


Frank B. Owen brought an action 
against the American National Bank of 
Austin in which A. Robinson, trustee 
in bankruptcy of Owen, intervened. 
Judgment for bank. Owenand Robin- 
son bringerror. Affirmed. 

Owen brought this action for dam- 
ages because the bank refused payment 
of and protested certain drafts drawn 
by him on the bank. He alleged that 
he was a merchant and banker in good 
financial standing and credit and had 
on deposit with the bank, subject to 
check, more than sufficient money to 
pay the drafts which he drew and deliv- 
ered to certain customers; that the 
bank refused to pay said drafts when 
properly indorsed and presented and 
had some of them protested and notice 
of protest sent to the payees and in- 
dorsers, and that in consequence his 
credit was ruined and he was forced to 
go into bankruptcy. Owen claimed 
actual damages in the sum of $30,000 
and punitive or exemplary damages in 
the sum of $10,000. 

Robinson, trustee, intervened and 
alleged he was appointed by the Bank- 
ruptcy court trustee of the bankrupt 
estate. 

The bank answered that on May 3, 
1902, Owen was insolvent and that at 
that time he was indebted to it $3,655.92 
on his three promissory notes executed 
by him to the bank; that on that day 
Owen had on deposit $275.66. The 
bank claimed that, Owen being insol- 
vent, it had the right to apply the 
amount of deposit to the indebtedness 
of Owen and on May 3, 1902 exercised 





| 
| 
| 
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that right; therefore Owen had no 
money to his credit with the bank when 
his checks were presented, which oc- 
curred after the bank had applied the 
deposit to the indebtedness, and con- 
sequently the bank was not liable in 
damages by refusing payment of the 
checks and permitting them to be pro- 
tested. 

The bank had judgment. On writ 
of error to the Court of Civil Appeals, 
the judgment is affirmed, and it is 

Held: If Owen, at the time the bank 
applied the amount of the deposit to 
his indebtedness, was insolvent, the 
bank had the right so to do; and it was 
unimportant that his indebtedness had 
not matured at the time thedeposit was 
applied in payment thereof. Neely v. 
Grayson Co. Nat. Bank, 61 S. W. 559. 

Upon the question of insolvency the 
court below charged the jury that by 
the provisions of the Bankrupt Act a 
person is declared to be insolvent when 
the aggregate of his property, including 
such as he may have fraudulently con- 
veyed or transferred or concealed or 
removed, shall not be sufficient in 
amount, at a fair valuation, to pay his 
debts. While this instruction does not 
accurately conform to the definition of 
insolvency given in the Bankrupt Law, 
the difference in definition was favor- 
able to Owen and he therefore has no 
right to complain. 

Judgment affirmed. 


DRAWER’S LIABILITY ON DIS- 
HONORED DRAFT. 





Bank of Richland v. Nicholson, Supreme Court of Georgia, 
July 13, 1904. 





D. W. Nicholson drew a draft in favor 
of the Bank of Richland, which was dis- 
counted for him by the bank, but re- 
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fused payment by the drawee. In an 
action upon the draft by the payee bank 
against the drawer, Nicholson, the de- 
fense was that the drawer had not been 
given notice of dishonor within a rea- 
sonable time after the refusal of the 
drawee to pay; that he had been noti- 
fied by the holder that the bill had been 
paid ; that he relied upon this statement, 
and was thus lulled into security, as a 
consequence of which he sustained dam. 
age by reason of the fall in the market 
price of cotton which was held as a 
pledge to secure the payment of the 
bill; the amount of the damage being 
in excess of the balance claimed to be 
due on the bill. The jury returned a 
verdict for Nicholson. The judgment is 
reversed by the supreme court, it being 

Held: 

1. In an action by the holder against 
the drawer of a domestic bill of ex- 
change which has been discounted at 
a bank it is not necessary, in order to 
charge the defendant, that it should ap- 
pear that notice of dishonor was given 
to the drawer. 

2. Insuch asuit,evidence showing the 
drawing of the bill and the failure of 
the drawee to accept, or a failure on the 
part of the acceptor to pay according to 
the tenor of the bill, makes a prima 
facie case, and any matter relied upon 
to discharge the drawer must be set up 
by way of defense. 

3. The contract of the drawer of a 
domestic bill of exchange being in the 
nature of a contract of suretyship, heis 
relieved from liability under the same 
circumstances in which a surety would 
be ordinarily relieved, except that the 
release of the drawer is only to the ex- 
tent of the injury sustained. 

4. While the mere failure of the hold- 
er of a domestic bill of exchange to give 
the drawer notice that the same has 








been dishonored will not discharge him, 
if statements are made by the holder to 
the drawer to the effect that the bill 
has been paid, which statements lull the 
drawer into security, and as a conse- 
quence thereof injury results to him by 
reason of the depreciation in value of 
property pledged to secure the pay- 
ment of the bill, the drawer will be dis- 
charged to the extent of theinjury thus 
sustained. 

5. Some portions of the charge which 
were excepted to were not in accord 
with the principles above stated. 


BY-LAW LIEN ON BANK STOCK. 


Not effectual to bind transferee of Georgia bank 
stock, unless notice of lien printed on certifi- 
cate 


Bank of Culloden v. Bank of Forsyth, Supreme Court of 
Georgia, July 13, 1904. 

1. Where notice of a by-law lien is given in the 
face of a stock certificate, the transferee takes 
subject to any debt due by the stockholder to the 
corporation at the time of the transfer, or which 
may arise before the corporation has notice of the 
transfer of the serip. 

2. But where the certificate makes no reference 
to the existence of the lien, a pledgee or trans 
feree of corporate stock is not affected by the 
terms of a by-law lien of which he has no notice. 

3. A statement in a stock certificate that the 
same is ‘‘transferable only on the books of the 
corporation, in person or by attorney, on surren 
der of the certificate,” does not charge the trans 
feree with notice of what is on the books of the 
company, or of the existence of the lien, or of 
the fact of the stockholder’s indebtedness to the 
company. 

4. The provision that stock is transferable only 
on the books is intended primarily for the pro 
tection of the corporation; but where there has 
been an otherwise valid transfer, the same may 
he good between third parties without an entry 
on the books of the corporation. 

5. Such transfer is not necessarily made on the 


back of the scrip. A statement in a collateral 


note that the stock has been deposited as security 
for the debt, and that on default the lender might 
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sell at public outery and purchase, is sufficient to 
give the purchaser at the sale a title which will 
support a demand for a transfer and a new cer- 
tificate. 

6. The measure of damages for the failure to 
make a transfer and issue a certificate to the pur- 
chaser is the value of the stock at the time of the 
demand and refusal. 


Syllabus by the Court. 


Error from City Court of Forsyth; 
W. M. Clark, Judge. 


Action by the Bank of Forsyth against 
the Bank of Culloden. Judgment for 
plaintiff, and defendant brings error. 
Affirmed. 


The Bank of Culloden was incorpora- 
ted October 11, 1897, under the provis- 
ions of Civ. Code 1895, § 1903. On 
January 6, 1898, it adopted the follow- 
ing by-law: 

‘* No transfer of stock shall be valid until 
entered on the books of the bank, and all ar- 
rearages paid. Such transfer must be made 
at least 15 days before an election, to entitle 
the holder thereof to volte ; and tt is expressly 
understood that this bank has a len on all 
stock to the extent of indebledness of each or 
any stockholder, whether such indebtedness ts 
due or ts to become due.” 

The scrip is silent as to the lien, 
but has the usual provision that the 
stock is transferable only on the books 
of the corporation, in person or by at- 
torney, on surrender of the certificate. 
The Allen Merchandise Company on 
February 12, 1902, owned six shares of 
stock of the Bank of Culloden, and was 
indebted to it. Notwithstanding the 
by-law lien, it deposited the stock with 
the Bank of Forsyth, as security for a 
loan of $540, represented by a note for 
that amount. It made no transfer on 
the book of the scrip. It, however, 
signed a collateral note on a printed 
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form, which, among other things, stated 
that the stock had been deposited as 
security for the debt, and that on de- 
fault the bank was authorized to sell 
without advertisement, and might it- 
self become the purchaser. The Allen 
Merchandise Company having made de- 
fault, the Bank of Forsyth advertised 
the stock, and at the time and place of 
sale the Bank of Culloden caused notice 
to be given of the existence of the by- 
law, and of the fact that the Allen Mer- 
chandise Company was still indebted to 
it. The sale proceeded, and the Bank 
of Forsyth bought. It presented the 
scrip and evidence of the purchase to 
the Bank of Culloden, and demanded a 
transfer on the books of the bank, and 
a new certificate, which was refused on 
the ground of ‘‘its prior lien on said 
stock.” The Bank of Forsyth thereupon 
_ brought suit for the value of the stock. 
On the foregoing facts, which were sub- 
mitted to the judge of the city court of 


Forsyth without a jury, he rendered a 
judgment in favor of the plaintiff for 
the market price of the stock, $660. The 


Bank of Culloden excepted. It claims 
that the stock was not negotiable; that 
there was an imperfect transfer; that 
the Bank of Forsyth acquired no inter- 
est, and no power to sell; that such 
transfer as was made was inferior to 
the charter and by-law lien, and that 
the title acquired at the sale was like- 
wise inferior to the lien of the Bank of 
Culloden; and that, in any event, the 
Bank of Forsyth could only recover the 
amount of its debt, $540, and not the 
market value of the stock. 

LaMaAR J. (after stating the forego- 
ing facts). The Bank of Culioden was 
incorporated under Civ. Code 1895, § 
1903, and not under theact of 1891 , Acts 
1890-91, p. 172). It cannot, therefore, 
claim a charter lien by virtue of the 
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amending act approved December 20, 
1893 (Acts 1893, p. 78). Its defense to 
the present suit must rest solely upon 
the by-law lien, under Civ. Code 1895, 
$2825. If the face of the scrip had in- 
dicated the existence of such lien, every 
purchaser or pledgee would thereby 
have been put on inquiry, and would 
have taken subject to the claim of the 
bank for any debt due at the date of 
the transfer, and subject to any debt 
that might arise between the holder of 
the stock and the bank before the latter 
received notice of a sale or a pledge. 
But the same teasons which protect 
bona fide purchasers against secret liens 
generally apply with peculiar force to 
prevent the enforcement of secret in- 
cumbrances on corporate shares; for 
while they are not negotiable in the full 
sense, yet the custom of business, the 
necessities of commerce, and the multi- 
tude of transactions tend more and more 
to force the transfer of stock under the 
rule applicable to the sale of negotiable 
instruments. Indeed, the Civil Code 
of 1895, § 2825, recognizes that the by- 
law lien would not be good as against 
a creditor without notice. It being ad- 
mitted that the Bank of Forsyth in the 
present case was an innocent pledgee, 
on that branch of the case it must pre- 
vail, unless, as claimed by the plaintiff 
in error, the words ‘‘transferable only 
on the books of the corporation, in per- 
son or by attorney, on surrender of the 
certificate,” charged the pledgee with 
notice of what could be learned by ex- 
amining the tooks, including the by- 
law, and the amount of the bank's 
claim against the Allen Merchandise 
Company. Exactly the contrary was 
true. The notice, instead of operating 
only as a warning of the compeny's 
rules, was also a promise that the bank 
would not make atransfer to any one 
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who did not produce and surrender the 
scrip itself. Bank v. Lanier, 11 Wall., 
378. When, therefore, the pledgee re- 
ceived the certificate, it took that which 
the Bank of Culloden recognized as the 
main muniment of title. And while, 
for the purpose of sending notices of 
meetings, paying dividends, voting, and 
the like, the transfer on the books was 
important between the bank and the 
stockholders, yet, as between the buyer 
and seller, the title could pass, and the 
transfer be otherwise completed. Civ. 
Code 1895, § 1855. In some jurisdictions 
title may pass upon the payment of the 
purchase money and the delivery of the 
certificate, without any written assign- 
ment; in others, by the delivery of the 
certificate, with an assignment thereof 
on the same or on a separate paper. 
Here there was a delivery, an assign- 
ment by the very terms of the note se- 
cured by the stock, and a power of at- 
torney therein to make sale on default. 
This was sufficient between the borrower 
and the lender; and after default and 
asale under the power the purchaser 
was entitled to a transfer on the books 
and a new certificate. Had the pledgee 
demanded a transfer before the sale, 
the measure of damages for a failure 
to comply would have been his debt 
and interest. But at the sale it acquired 
the pledgor’s title free from any equity 
of redemption, and the measure of 
damages for the refusal to make the 
transfer was the value of the shares at 
the time of the refusal. 3 Clark on Priv- 
ate Cor. $§ 602, 603b, 582. 

Judgment affirmed. All the Justices 
concuring. 


CHECK TO ORDER OF CASH. 


Hak State, Supreme Court of Georgia, May 10, 1904 


A check drawn payable to ‘‘the order 
of cash” is payable to bearer. If such 
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a check be forged, it is not so imperfect 
as that no one could be defrauded by it. 


BILL OF LADING. 


Bill to shipper’s order — Indorsed in blank — 
Wrongful pledge by shipper’s agent to bank for 
advances—Bank’s title upheld against shipper. 


Commercial Bank v. J. K. Armsby Co., Supreme Court of 
Georgia, May 13, 1904. 


Where a merchant ships goods to his broker 
without conveying title to him, but purely for 
the purpose of distribution to others, and sends 
to the broker a bill of lading indorsed in blank 
for the goods, the possession of which, by the 
general custom of trade, is regarded as evidence 
of the right to dispose of the property for which 
it is issued, he cannot, in an action of trover, re- 
cover the goods from a bank which has, in good 


faith and without notice of the owner's title, 


taken the bill of lading as security for a loan of 
money to the broker on his individual account, 
and converted the property upon default in the 
payment of its debt. 


(Syllabus by the Court.) 


The J. K. Armsby Co., an Illinois 
corporation, shipped to Walton & Carr, 
their brokers in Augusta, Ga., a quan- 
tity of salmon for distribution to differ- 
ent parties to whom the goods had been 
sold. Walton & Carr were merely agents 
of the Armsby Co., and had no right 
or title to the salmon. The goods were 
shipped from a point in Oregon, by 
parties from whom they had been or- 
dered by the Armsby Co., on a through 
bill of lading to Augusta, and werecon- 
signed to the order of the consignor, 
with directions to notify Walton & Carr. 
The Armsby Co. sent Walton & Carr a 
check for the amount of the freight, 
which was paid, and it alsomailed them 
the original bill of lading, which was 
indorsed in blank. Walton & Carr 
hypothecated the bill of lading with the 
Commercial Bank for a loan, and shortly 
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thereafter failed. The bank converted 
the salmon for payment of its debt. 

In an action by Armsby & Co. against 
the bank, the city court of Richmond 
gave judgment against the bank. This 
judgment is reversed by the supreme 
court, and the law laid down as stated 
in the syllabus. In the course of its 
opinion the court said: 

‘‘ There was no dispute as to the gen- 
eral custom of trade in regard to bills 
of lading of the character of the one 
negotiated by Carr with the Commer- 
cial Bank. It was the daily practice of 
banks in Augusta and elsewhere to ad- 
vance money on such security, for pos- 
session of the bill of lading was regard- 
ed as prima facie evidence of the title 
of the holder to the goods of which the 
bill was the symbol. Ordinarily bills 
of lading of this kind are attached to 
drafts for the purchase price of the 
goods, and can only be obtained by 
payment of the drafts. Carr’s posses- 
sion of the bill of lading was therefore 
prima facie evidence that he had paida 
draft drawn by the consignor, and was 
entitled to the property. The depart- 
ure of the Armsby Co..from this cus- 
tom placed it in the power of Carr to 
commit a fraud on the bank, an oppor- 
tunity of which he seems to have 
promptly availed himself. Applying 
the well-known rule that, where one of 
two innocent persons must suffer from 
the wrong of another, the burden should 
be borne by him who placed it in the 
power of the wrongdoer to perpetrate 
the fraud, we fail to see how it can be 
held that the plaintiff can recover.” 


OPTION TO MATURE MORTGAGE 
ON INTEREST DEFAULT. 


Mortgage provision for increased rate after ma- 
turity, does not entitle holder to such rate from 
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time of default in payment of interes 


t only 
from time option exercised. 


Mortgage Trust Co. of Pennsylvania v. Bac 
preme Court of Kansas, July 7, 1% 


A note secured by a mortgage bore 
interest at the rate of 6% per cent. per 
annum, and provided that the failure 
to pay any interest coupon should mature 
the entire debt at the option of the hold- 
er, and it was stipulated that the note 
should draw interest after maturity at 
the rate of 10 per cent. per annum. 
There was default in the payment of in- 
terest, but the holder did not then elect 
to declare the whole debt due, nor until 
about a year afterwards, when a fore- 
closure action was brought. In the 
petition the holder averred that it then 
elected to declare the entire debt due as 
of the time when default was made. 
Held, that the holder could not, by a 
mere averment, give its declaration 
of election a retrospective effect, thus 
making the entire debt due and to draw 
interest at’ the increased rate about a 
year before the option was in fact exer- 
cisec. 


RECOVERY FOR LOSS OF GRAIN 
SHIPPED. 
Weber v. Chicago, R. 1. & Pac. Ry. Co., Supreme Court of 
Kansas, July 7, 1904. 


The Court holds: 

1. Under section 6 of chapter 100, p. 
176, Laws 1893 (section 5943, Gen. St. 
1901), the right to recover from a rail- 
way company for loss of grain delivered 
to it for transportation is expressly re- 
stricted to the consignee, his heirs or 


assigns. //e/d that, in an action based 
on the statute, the owner and consignor 
of grain delivered to such carrier cannot 
recover for loss or shortage of grain re- 
ceived by it for shipment. 

2. In view of the decision in Railway 
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Co. v. Simonson, 64 Kan. 802, it is 
doubtful whether there is any vitality 
left in chapter 100, p. 175, Laws 1893 
(sections 5938 to 5947, both inclusive, 
Gen. St. 1901), for the reason that, with 
that part of section 6 omitted which 
makes the bill of lading conclusive proof 
of the amount of grain received by the 
carrier, can it be said that the Legisla- 
ture would have enacted the law? 


LIABILITY OF KANSAS BANK 
DIRECTORS. 


Forbes v. Mohr, Supreme Court of Kansas, May 7, 1904. 


In an action by a depositor against 
the directors of the Wathena State Bank 
to recover deposits made by him in that 
bank, it having become insolvent, the 
court holds as follows: 

1. A director of an insolvent bank is 
not excused from the liability to a de- 
positor therein, imposed by sections 65 
and 66 of the Banking Law of this state, 
by pleading that the insolvent condi- 
tion of the bank was caused by the false, 
fraudulent and corrupt practices of the 
cashier, so adroitly conceale] and cov- 
ered up by him that the insolvent con- 
dition could not have been discovered 
by an examination into the bank’s af- 
fairs, where he (the director) has wholly 
failed to make any examination into 
those affairs. 

2. It is made the duty of directors of 
banks by those sections to examine into 
the affairs of their banks with reason- 
able frequency and thoroughness for 
the purpose of thereby acquainting 
themselves with the affairs of such 
banks, and where they fail to do so they 
will be held liable to depositors, in case 
of the insolvency of the bank, for de- 
posits made with their assent; and this 
even though by such examination the 
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directors would not have discovered the 
insolvent condition of the bank. 

3. That an action is being carried on 
by a champertous contract between the 
plaintiff and his attorney, cannot be 
pleaded as a defense to the action. 


ALTERATION OF DATE OF NOTE, 


Note containing extension clause—Date altered 
—Surety discharged. 


Brannum Lumber Co. v. Pickard, Appellate Court of In 
diana, Jaly 1, 1904. 

Where the date of a note is altered, by agree- 
ment between maker and payee, without the con- 
sent of a surety, the latter is discharged ; and the 
alteration which makes the note mature at a later 
date is not authorized by reason of a clause in 
the note permitting the payee to extend the time. 


Two notes, both dated April 15th, 
payable 90 and 120 days from date re- 
spectively, bearing the signature of 
principal maker and surety, contained 
the following: 


‘‘The makers and indorsers of this 
note further expressly agree that the 
payee or its assigns may extend the time 
of payment from time to time, and re- 
ceive interest in advance or otherwise 
from either of the makers or indorsers 
for any extension so made, and waive 
any defense theretoon account of same.” 


After the notes were signed, the prin- 
cipal maker kept them in his possession 
until May 2nd, when he took them to 
the payee, and in the latter's presence, 
and with his knowledge and consent, 
changed the dates of each note to May 
2nd; then delivered them to the payee. 
The surety knew nothing of this. 

In an action by the payee against the 
surety, it was contended the surety was 
not discharged, it being urged that by 
reason of the extension clause, the al- 
teration did not change the legal effect 
of the notes. 

Held: The clause authorizing exten- 
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sion had relation to the date of the notes 
as signed by the surety and contem- 
plated extensions for periods, the. first 
of which as to each note would begin 
and run from the time that note would 
mature if there were no such extension. 
The provision contemplated the mak- 
ing of an agreement or agréements ad- 
ditional to those evidenced by the notes, 
and not alterations of the notes them- 
selves. It is plain the contracts were 
not the same in legal effect as they 
would have been if not so changed, and 
therefore the alterations were material 
and thesurety discharged from liability. 


INJUNCTION AGAINST NATION- 
AL BANK. 


Meyer y. First National Bank et al.. Supreme Court of 
Idaho, June 11, 1904. 


Where a national bank purchased a building 
_and contracted to have alterations made which 
plaintiffs claimed were an injury to his premises in 
the building held under lease. Held: An injunce- 
tion against the contractor was a proper remedy 
but it was unlawful for the court to issue an in- 
junction against the national bank, being in viola 


tion of the act of Congress. Further held, a na- 


tional bank cannot, as such, commit a trespass, 
but its officers will be personally liable for acts of 
trespass in its behalf. 


In this case, where a national bank had 
purchased a building, part of which had 
been leased to the plaintiffs, it was 
alleged that one Varnam, under con- 
tract with the bank, had begun to make 
changes and repairs, which caused in- 
jury and damage to plaintiffs’ premises, 
and prevented clients and patrons from 
reaching plaintiffs’ place of business. 
Action was begun against the bank and 
the contractor, and a temporary injunc- 
tion issued against both. On appeal, 
the supreme court dissolves the injunc- 
tion against the bank, but upholds it 
against the contractor. 
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The court holds: That portion of s 
tion 5242 U. S. Revised Statutes wh 
provides that ‘‘no attachment, inju 
tion or execution shall be issued against 
such association (national bank) or its 
property before final judgment in any 
suit, action or proceeding in any state. 
county or municipal court,” is a com 
plete bar to the issuance of any such 
writ or order from a state court against 
a national banking association. 

In the course of its opinion, the court 
says: 

‘* The wilful commission of trepasses 
is outside of and beyond the authority 
and scope of powers granted to national 
banks, and becomes the personal and 
individual act of the officers or persons 
who commit or threaten to commit the 
same. Wecannot see how a national 
bank, as such, can threaten to commit 
a trespass, but we can understand how 
its officers might do so, and for such 
acts they would be personally liable. 
It was evidently the purpose of Con- 
gress to prohibit attachments and in- 
junctions issuing from state courts 
against national banks, and it isequally 
certain that the purpose was not to pro- 
tect them in the commission of torts 
and trespasses, but rather to prevent 
any interference with the legitimate 
business for which such banks are or- 
ganized.” 


TRANSFER OF PLEDGED BANK 
STOCK. 

Pledge of bank stock by delivery with power of 
attorney thirty years ago—Present demand of 
pledgee for transfer—Deceased pledgor’s repre 
sentatives entitled to hearing before transfer 
compelled. 


Wadlinger v. First National Bank of Minersville, Supreme 


Court of Pennsylvania, May 16, 1904. 


Where shares in a national bank were pledged 
for a debt 30 years ago, by delivery of certificate 
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and irrevocable power of attorney to transfer, and 
the pledgor is dead and the debt outlawed, the 
e cannot compel the issuing bank to trans- 
fer the shares, without making the representatives 


pledge 


of the deceased pledgor parties to his action. 


On April 10, 1872, John Wadlinger, 
owner of 10 shares of the First National 
Bank of Minersville, Pa. executed an 
irrevocable power of attorney to the 
president of the Pottsville Bank for 
their transfer, and delivered the same 
with the certificate, as collateral secu- 
rity for his indebtedness to the Potts- 
ville Bank. In 1880 a judgment by 
agreement was entered in favor of the 
bank. The Pottsville Bank had discon- 
tinued business in 1878 and its safe, 
books and papers turned over to a rep- 
resentative for safe-keeping and collec- 
tion. Wadlinger collected the divi- 
dends on the stock for six years, but at 
no time after 1878 did he, or any one 
in his behalf, make any claim to the 
bank stock, or to the dividends, although 
the stock remained upon the books of 
the bank in his name. All the divi- 
dends declared since 1878 remained in 
the First National of Minersville, hav- 
ing been claimed by no one except the 
complainant in this case, and that bank 
is simply a stakeholder or trustee. 

The Pottsville Bank in 1903 applied 
for a transfer of the stock and an ac- 
counting. 

The supreme court of Pennsylvania 
reverses a decree directing a transfer 
of the stock and an accounting for divi- 
dends. 

The court holds: There were not suffi- 
cient parties before the court to sustain 
the decree. It is a general principle of 
law that the holder of a certificate of 
stock, with an irrevocable power of at- 
torney from the owner to transfer it 
has the indicia of property, and has and 
may convey a good title by transfer. 
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But here, the Pottsville Bank does not 
claim as owner, but as pledgee for a 
debt of the legal plaintiff, Wadlinger. 
The original debt for which the stock 
was pledged was long ago barred, and 
even the judgment entered in 1880 was 
presumably paid before the filing of 
this bill in 1903. 

The running of the statute on the 
debt would not necessarily bar a recov- 
ery on the collateral, but it is a circeum- 
stance to be considered. The pledgor 
certainly continued to assert his title to 
the stock down to about 1878 by draw- 
ing the dividends. After that neither 
party did anything. The Pottsville 
Bank went out of business in 1878 and 
though it recovered a judgment in 1889, 
it proceeded no further, made no levy 
or other effort to get possession of the 
stock, or even notified the First Na- 
tional Bank of Minersville of its title as 
pledgee until 1903. On the other hand, 
Wadlinger did nothing to assert Mis 
title by collecting dividends or other- 
wise after 1878 down to his death, stated 
as ‘‘five years ago.” 

On this evidence, the court below 
found that Wadlinger had abandoned 
his ownership. But it is clear that his 
estate cannot be deprived of an appar- 
ent asset without a hearing. If he were 
alive, he would be a necessary party to 
this foreclosure of the pledge, and now 
his representatives are efttitled to their 
day in court. Had the Pottsville Bank 
presented the certificate and warrant of 
attorney and secured a transfer in Wad- 
linger’s lifetime, it would thus have com- 
pleted its legal title and put the burden 
of proof on him to show the contrary; 
but when, after his death, the bank 
made claim admittedly as pledgee, his 
representatives became necessary par- 
ties. Whether he did abandon his prop- 
erty in the stock, or whether the debt 
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was not enforced because it was other- 
wise paid, are questions in which his 
representatives are directly interested, 
and on which they may be expected to 
have the evidence, if after the lapse of 
time there isany. The dividends pre- 
sumably were due when they were de- 
clared, and the right to them apparently 
remained in Wadlinger under theterms 
of the pledge, for he collected them 
without objection down to 1878. The 
burden of proof as to his abandonment 
of his right to them was upon complain- 
ant and on this, as on the other ques- 
tions in the case, the representatives 
were necessary parties. 


NON-NEGOTIABLE NOTE. 
Liability of indorser. 


Herrick v. Edwards, Kansas City, Mo. Court of Appeais, 
May 30, 1904. 


Action by Emery Herrick against W. 
J. Edwards, as executor of the estate 
of J. R. Edwards, deceased, upon the 
following note: 





$oo00. Jefferson City, Mo., Jan 10,1898. | 

One year after date we promise to pay 
to the order of E. Herrick, nine hundred 
00-100 dollars, at my place of ‘business-— 
Value received, with interest from date at 


7 per cent. M. F. Marks, Principal. 
Morris Marks. 
J. R. Edwards, [ndorser. 


Non-negotiable or transferable. 











On the back: 

* This note is not transferable nor 
to be used as collateral without the 
written consent of principal and tn- 
dor M. F. Marks. 

‘© And if so used shall be absolutely 
void. J.R. Edwards, Indorser.” 

A judgment in favor of defendant is 

reversed. The court holds 
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The memoranda on the note destroy- 
ed its negotiability, because it amounts 
to notice that the parties do not in‘end 
it shall be used as commercial paper. 
Negotiable commercial notes represent 
money, and they are intended to pass 
from hand to hand as money. ‘The 
memoranda negatived and restrained 
such function, and rendered the note 
non-negotiable. 

But the note was assignable and trans. 
ferable as any other non-negotiable 
paper. It is not within the power of a 
person executing a promissory note to 
another to take from it one of the prin- 
cipal rights of property, viz. the right 
of disposal. The defendant's under- 
taking to prohibit its transfer, either 
absolutely or as collateral was, there- 
fore, non-effective. 

What obligation did defendant in- 
dorser assume? Not the obligation of 
an ordinary indorser of negotiable paper 
entitled to claim the rights of such 
character of indorser; but he may show 
that he signed in any of several char- 
acters which the nature of his obliga- 
tion will permit. Whether his obliga- 
tion was that of maker or guarantor, he 
may show by evidence aliunde. But 
whether maker or guarantor, he could 
be sued directly, on maturity of the 
note, without it being necessary to 
have instituted an action against the 
real obligor as between themselves. 

As the case was not tried in confurm- 
ity with above views, judgment is re- 
versed, 

LIABILITY OF DIRECTORS 
SAVINGS BANK. 


Stone v. Rottman et al., Supreme Court of Missouri, July 
2, 1904. 


IN 


In a suit by William J. Stone as re- 
ceiver of the Mullanphy Savings Bank 
against John H. Rottman and other 
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directors, for negligence in managing 
the bank, the following points are de- 
cided 

1. The five-year statute of limitation 
applies and the directors in no event 
can be held liable for such losses as re- 
sulted from negligence prior to the be- 
ginning of that period. 

2. The director of a bank is only re- 
quired to act in good faith and to exer- 
cise such a degree of care as a reason- 
ably prudent man would exercise under 
the same circumstances; not that which 
a prudent man would exercise in his 
own business. 

3. The custom of appointing discount 
and examining committees to attend to 
the details of management of the busi- 
ness of a bank is a reasonable one. 

4. The statutes of Missouri expressly 
forbid that the money of a bank shall 
be invested, directly or indirectly, in 
any trade or commerce, and provide 
that a bank may sell all kinds of prop- 
erty which comes into its possession as 
collateral security for loans. Where the 
bank, on sale of corporate stock of a 
coal company which it held as collateral, 
purchased the stock and through its 
officers ran the business four years at a 
continual loss, the directors are liable 
for this loss to the receiver. 

5. The directors are also liable on 
proof of illegal overdrafts negligently 
permitted. 

6. Directors are also liable for sums 
loaned borrowers who are at the time 
insolvent, to the knowledge of the di- 
rectors. 


LIABILITY OF NATIONAL BANK 
DIRECTORS. 


Boyd et al. vy. Schneider et al., U. S. Cireuit Court of Ap- 


peals, 7th Circuit, 1904. 


In an action in the federal court by 
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depositors against directors of an in- 
solvent national bank to recover dam- 
ages for the negligence of the directors, 
it is held that the national bank act, 
which provides for administration of an 
insolvent national bank by a receiver 
appointed by the comptroller of the cur- 
rency, does not prevent depositors of 
the insolvent bank from maintaining 
a suit against its directors, for negli- 
gently permitting its officers to loan the 
assets in violation of the act. The de- 
positors are entitled to maintain a single 
suit against the directors, in equity. 


FORGED INDORSEMENT. 


Forgery of payee’s indorsement—Liability of bank 
indorsing after forgery, to paying drawee, after 
judgment against the latter. 


Muller et al. v. National Bank of Cortland, N. Y. Supreme 
Court, Appellate Division, Third Department, 
June 30, 1904. 


The indorsement of the payee on certain checks 
was forged, the checks were then indorsed by a 
bank, and paid by the drawee. The payee sued 
the drawee for conversion, and the indorsing bank 
refused to assume the defense, but approved of 
it. Judgment was rendered in favor of payee 
against drawee, and the latter thereupon sued 
the indorsing bank. 

Held: The liability of the indorsing bank is lim- 
ited to the amount of the checks and interest and 
did not include the costs or counsel fees incurred 
by the drawee in defending the payee’s action. 


Westcott, a depositor with Muller 
Brothers, bankers, at Cortland, N. Y., 
drew three checks upon his bankers pay- 
ableto the Dunn-Salmon Company, who 
were selling goods to Westcott through 
an agent. The signature of the payee 
was forged by the agent, and thechecks 
were presented to Muller Brothers for 
payment with the forged signature, 
and with the signature of the agent and 
the signature of the National Bank of 
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Cortland thereon. Muller Brothers paid 
the checks and charged them to the ac- 
count of Westcott. The Dunn-Salmon 
Company gave credit to Westcott for 
the checks and sued Muller Brothers in 
conversion for the payment of their 
checks upon a forged signature. Muller 
Brothers gave the National Bank of 
Cortland notice with a request to defend 
the action. The latter bank declined to 
assume the defense, although its officers 
stated they believed a good defense ex- 
isted. The action was defended success- 
fully as to one of the checks, but un- 
successfully as to the other two, and 
judgment was entered thereon against 
Muller Brothers for their amount and 
interest, together with an additional 
amount as costs. 

This action is brought by Muller 
Brothers against the National Bank of 
Cortland,to recover the amount of the 
judgment, including costs, and the 
amount of counsel fees expended by 
them in Gefense of the first action. 

The National Bank of Cortland ad- 
mitted its liability for the amount of 
the checks and interest, but denied its 
liability for the costs of the first action 
or the counsel fees expended by Muller. 

Held: On the authority of Corn Ex- 
change Bank v. Nassau Bank, 91 N. Y. 
74, we must hold that the National Bank 
of Cortland is not liable to pay the costs 
orcounsel fee incurred by Muller Bro- 
thers in defending the action. The rea- 
soning of that case is that the costs be- 
ing incurred in an action wherein the 
bank paying the checks was charged 
with a violation of duty,that bank could 
not recover the same against a bank 
which had indorsed the check subse- 
quent to the forged indorsement. 

If the case were a new one, we should 
have grave doubt whether the National 
Bank of Cortland which had warranted 
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the genuineness of the payee’s in 
ment by its subsequent indors 
would not be liable for the cost 
counsel fee. Under the authority 
however, we feel bound to hold 
by the payment of the costs in the iu 
ment of the Dunn-Salmon Compa 
the plaintiffs have secured no right 
indemnity as against the defendan 

That the defendant inthis cas« 
proved of the defense interposed b 
plaintiff cannot alter its liability after 
having specifically declined to assume 
the defense. Nor can the plaintiffs’ 
right be affected by their good faith in 
asserting the defense or their partial 
success in defeating a recovery upon 
one of the checks which were the sub- 
ject of the action. 


“Se@- 


nent 


the 


WAIVER BY INDORSER. 


Williams v. Rosenbaum, Court of Civil Appeal= of Texas 
1904. 


When, in a promissory note, present- 
ment for payment, notice of nonpay- 
ment, protest, and notice of protest, 
and diligence in bringing suit against 
any party thereto have been waived by 
the party entitled to them, the holder 
is, under the law, excused from per- 
forming any of the acts so waived. 
Such waiver enters into the contract 
of every party who signs, whether as 
drawer, maker, acceptor, or indorser. 

The owner and holder of a promis- 
sory note secured by a mortgage is un- 
der no obligation to make use of the 
remedy of foreclosure against the debt- 
or; and to delay to prosecute the debt, 
however much prolonged, provided it 
be not for the statutory period of limita- 
tion, will not involve any violation of the 
the rights of his sureties. In the absence 
of statute the surety cannot compel the 
creditor to bring suit against the debtor. 
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HE 30th annual convention of the American 
tankers’ Association, held at the Waldorf- 
Astoria in the City of New York on the 14th, 
15th and 16th of September (the Trust Company 
and Savings Bank Sections of the Association 
having held their sessions on the 13th) was prob- 
ably the largest in 
pointof attendance 
of any yet held. 
The set address- 
es before the Con- 
vention were valu- 
ind timely. 
Ex-Comptroller 
Hepburn discuss- 


adic 


ed the money situ- 
ation; Mr. Frame 


of Wisconsin, 


“Panic Panaceas,”’ 
and United States 
Treasurer Roberts 
spoke upon the 
strength and weak- 
ness of American 
The 
“Western Banker” 
was pictured by 
W. C. Robinson, 
of Winfield, Kan- 
sas, and Eugene 
E, Prussing spoke 
‘“ National 

and the 
Trust Company 
”The 
value to the bank- 
er of Credit Insur- 
ance was also very 


finance. 


upon 


Banks 


Problem. 


E. F. 


President of the American Bankers’ Association, 


fully discussed by 
Mr. W. E. Schweppe, of St. Louis, Missouri. 

The reports of the Secretary, of the Executive 
Council and of the Protective Committee, dealt 
the year’s work. The convention took 
action upon several important questions. A 
proposition that the Association authorize and 
provide a form of international traveler’s check 


with 
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SWINNEY, 


President First Nat'l] Bank, Kansas City, Mo. 
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was on recommendation of the executive coun- 
cil, referred to a committee ofthree with power 
toact. A resolution having for its end better 
consular service was, on recommendation of the 
council, adopted. A proposed amendment to 
Article 4, section 1 of the Constitution, sub- 
mitted under in- 
structions of. the 
New York State 
Bankers’ Associa- 
tion, designed to 
extend the scope 
of the standing 
protective com- 
mittee to include 
the detection, pros- 
ecution and pun- 
ishment of persons 
securing loans up- 
on false state- 
ments was, in pur- 
suance of the wish 
of the council, laid 
upon the table. 
A resolution, in- 
troduced under in- 
structions of the 
New York State 
Bankers’ Associa- 
tion, to the effect 
that the American 
Bankers’ Associa- 
tion record its 
hearty approval of 
the Gaines Clean 
Money Bill and 
that the Executive 
Council endeavor 
to secure its adop- 
tion by the next Congress, was referred to a 
committee of five, and a motion was agreed to 
that, when in proper shape, it be indorsed by 
the Association. 

Upon recommendation of the Council, a mo- 
tion was agreed to that a committee of three be 
appointed with power to devise and prepare a 
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ciper telegraphic code for the exclusive use of 
the members of the American Bankers’ Asso- 
ciation. 

The committee on Fidelity Insurance made 
an extended report and recommended the crea- 
tion of a guaranty fund for the benefit of the 
members contributing to the same, under the 
management of trustees. This: report led to 
extended discussion, there being considerable 
division of opinion 
as to whether the 
banks should con- 
tinue to patronize 
the surety compa- 
nies, or provide 
their own insur- 
ance by the estab- 
lishment of a guar- 
anty fund manag- 
ed by trustees. 
Finally, after the 
question had been 
entirely threshed 
out, the proposi- 
tion of the Fidel- 
ity Committee was 
voted down and 
the Committee 
discharged with 
thanks of the Con- 
vention. 

The Committee 
on Uniform laws 
submitted a report 
giving a list of the 
states now opera- 
ting under the Ne- 
gotiable Instru- 
ments Law. The 
committee also re- 
ported the amend- 
ment to the law, 
passed by the New York legislature, that ‘no 
bank shall be liable to a depositor for the 
payment by it of a forged or raised check, un- 
less within one year after the return to the de- 
positor of the voucher of such payment, such 
depositor shall notify the bank that the check 
so paid was forged or raised.” 
reported that it had heard from a majority 
of the state associations and clearing houses 
throughout the country and without exception 


The committee 


RALPH VAN VECHTEN, 
Treasurer of the American Bankers’ Association, 


Cashier Cedar Rapids National Bank, Cedar Rapids, lowa. 
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they were favorable to the suggestion 

amendment be made a part of the Neg 
Instruments Law, the only question be 
garding the limit of time; many s 
the committee said, 


ugg 

had been receiv 

three or six months should be the prope 

An extended report was received fro: 

Committee on Education showing the grat 

ing results of its efforts in extending and syst 
atizing the w 
the American In- 
stitute of Bank 
Clerks. The Com- 
mittee reported an 
unexpended bal- 
ance of about 
$1,500 and stated 
that an additional 
appropriation of 
$6,000 would ena- 
ble the Committee 
to conduct the In- 
stitute another 
year in a manner 
creditable in every 
way to the Ameri- 
can Bankers’ As- 
sociation. The 
committee there- 

fore recommended 

that 

priation be made 


such appro- 
On the subject 
of Bank Money 
Orders, Mr. H p- 
burn, for the Com- 
mittee, stated that 
at the meeting of 
the Association in 
San Francisco, 
the Associat 
had continued 
committee on bank money orders of which Mr. 
Joseph Chapman was chairman. That committee 
was directed to report at meeting of the Execu- 
tive Council in New York City, which they did. 
In pursuance of the recommendations of such 
bankers’ money order committee, the chairman 
of the Executive Council appointed Messrs. A. 
B. Hepburn, Joseph Chapman, Jr., F. H. Fries, 
William H. Porter and James B. Forgan, as a 
committee on bank money orders. The old 
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committee was discharged and the new commit- 
tee were given the necessary authority to em- 
ploy competent legal assistance and put this 
feature of the Association into practical opera- 
tion. Mr. Hepburn said he did not understand 
that the committee was to make any report to 
this Convention. Both the Chapman report 
and the report of the Hepburn committee had 
mailed to every member of the Associa- 
tion and there was no occasion for any further 
reference to the subject in the Convention. 

Mr. Hackett of Wisconsin made some extend- 
ed remarks on the money order subject. Speak- 


bee 
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During the course of its proceedings the Con- 
vention was favored with remarks by members 
from different sections of the country, highly in- 
structive upon the conditions variously existing. 

The new officers of the Association are: Presi- 
dent, E. F Swinney, Kansas City; First Vice- 
President, John L. Hamilton, Hoopeston, Illi- 
nois. Members of the Executive Council for a 
term of three years: Clark Williams and G. S. 
Whitson, of New York, John Perrin of Indian- 
apolis, Grier Hersh of York, Pa., and John T. 
Dismukes, of St. Augustine, Florida. 

A synopsis of the proceedings of the trust 


STEAMER C. W. MORSE, 


Leaving New York on Saturday morning, September 17th, with National Bank of North America 
excursion to West Point. 


ino f 


ing of the report made by the San Francisco 
committee and the arrangements for its inaugu- 
1madeby the New York Committee, he 
sed the report and the arrangements as 
y inadequate to meet the conditions they 


Were supposed to ameliorate and stated that 


the system established thereby is entirely im- 


ble, so far as achieving any distinct step 
in the solution of the money order problem. 


company and savings bank sections is given 
elsewhere in the Journal in our department de- 
voted to savings banks and trust companies. 
A full, complete and correct report of the en- 
tire proceedings, including the discussions at 
the main convention and at the meetings of the 
two sections, will be found in the “Bankers and 
Trust Section” of the Commercial and Financial 
Chronicle of New York of September 24. 


THE ENTERTAINMENT FEATURE. 
By A. F. WHITE. 


The convention of 1904 will long be remem- 
bered for its many pleasant social functions and 


numerous enjoyable entertainments. The enter- 
tainment committees are deserving of the high- 
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est praise for the admirable manner in which 
they handled such a large gathering, not only 
in caring for the delegates but the great num- 
ber of visitors. Never before in the history of 
the American Bankers’ Association, has there 
been a meeting with one half as large an atten- 
dance. Notwithstanding this, the various pro- 
grammes were carried out to the satisfaction of 
all who participated. On every side could be 
heard expressions of appreciation and gratitude 
for the loyal hospitality of New York’s banking 
fraternity. 

The principal social function of the week was 
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not only kept “ open house,” and were th« 
of constant reception during the week, | 
eral provided unique and highly interest 
tertainments of their own, extending in\ 
to all whom they were able to reach « 
short notice. 

Among these interesting individual ent 
ments which were considered a great tr: 
all who participated, was a trip on TI! 
through the new Subway, New York's 
and most famous mode of rapid transit 
enjoyable affair was arranged by the Na 
Park Bank, and when taken into consid 


Alfred H. Curtis. W. B. Ridgely. E. F. Swinney. 


Ellis H. Roberts. 


J. Fred’k Sweasy. 


Henry Chapin, Jr. 


GROUP OF BANKERS AND FINANCIERS ON UPPER DECK. 


the reception at the Waldorf-Astoria on Wed- 
nesday night, September 14. This was the 
largest reception ever held at that noted hostelry. 
Upon the two following days,trips to the amuse- 
ment places of Coney Island were participated 
in by quite a large number, and in the evenings, 
tickets were provided for two of the leading thea- 
tres. Aside from this, quite a number visited the 
Metropolitan Museum of Art, the Museum of 
Natural History and other places of interest. 

In addition to these enjoyable entertainments 
provided by the various committees, a number 
of the individual banks and trust companies 


that the Subway is not yet open to the publi 
was regarded as a rare treat. Five trains of 
five cars each were provided in order that no 
one desirous of going should be disappointed. 
The start was made from the 33d St. and 4th 
Avenue station, the one nearest the Hotel Wal- 
dorf, and a run was made to 96th St. in 8 min-- 
utes. There the trains were switched to the 
down town tracks and a run to the Brooklyn 
Bridge was made in 17 minutes. There many 
of the visitors left the trains and visited the new 
elegant banking rooms of the National Park 
Bank, where they were received by President 
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Delafield and the other members of the execu- 
tive staff and shown through the building. 

On Friday night, in addition to the theatre 
provided by the committee, the Hanover Na- 
tional Bank bought the entire lower floor of the 
Casino, and distributed the tickets to their 
fr enas 

[he crowning climax of the week’s entertain- 

however, came on Saturday after the con- 
mn had adjourned. This event far surpassed 
ng ever before attempted by an individual 
notwithstanding the fact that the idea 


Mrs. Alfred H. Curtis. 
Joseph C, Hendrix 


Mrs. Miles M. O’Brien. 
Ellis H. Roberts. 


Cc. W. Morse. 
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of North America or the People’s Line of Steam- 
ers, to make the trip enjoyable to all. 

An elegant luncheon was served to all on the 
boat before reaching West Point, and a magnifi- 
cent souvenir of the steamer C. W. Morse, to- 
gether with a copy of King’s Views of the Hud- 
son, were distributed to each guest. The boat 
reached West Point at 1 o'clock P. M., and was 
met there by General A. J. Mills, who had ar- 
ranged a special dress parade of the cadets for 
the afternoon in honor of the guests. After the 
dress parade, which was heartly applauded by 


Mr. ani Mrs. 
John M. Flagler. 


W. B. Ridgely. 


E.F.Swinney. Alfred H. Curtis. 
R. L. Edwards. 


GROUP OF BANKERS AND LADIES ON UPPER DECK. 


1t conceived by the management of the 
the 
x of over 1200 of the delegates and visi- 


itil Tuesday, the 13th. This was 
1 a trip up the majestic Hudson River to 
Point on the largest and most palatial 
steamer in the world, the C. W. Morse, a 
of which we present in this number. 
tations were given out during the week 
officials, and it was highly pleasing to 
when at 9:30 o’clock on Saturday morn- 
it beautiful boat left her pier with over 
f the visitors on board. No expense or 


Pains was spared by either the National Bank 


the visitors, the buildings of the military school 
and the grounds were inspected by the guests. 

Before leaving the grounds an informal meet- 
ing was held, presided over by President-elect 
Swinney of the American Bankers’ Association. 
Festus J. Wade, President of the Mercantile 
Trust Co., of St. Louis, oftered a resolution of 
thanks to the management of the National Bank 
of North America, and to General Mills and the 
management of the Peoples’ Line of Steamers 
for their highly interesting and generous enter- 
tainment. It is needless to say the resolutions 
were unanimously adopted. 
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The party returned by special train over the 
West Shore Railroad, which was also provided 
by the National Bank of North America. R. L. 
Edwards, President; C. W. Morse, Vice-Presi- 
dent; Henry Chapin, Jr., Vice-President; Alfred 
H. Curtis, Cashier, and J. Frederick Sweasy, 
Assistant Cashier, accompanied the party ard 
each of these gentlemen made special personal 
effort to make the trip an enjoyable one to all. 

The banking officers of the National Bank of 
North America, and the roof of their magnifi- 
cent twenty-five story building were handsomely 
decorated during the week, and visitors there 
were made to feel perfectly at home. The bank 
also issued during the week three handsome 
souvenirs, which were distributed to the visitors ; 
one was entitled the Canyons of Wall Street, 
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ment was planned by vice-president C! 
Sabin, who is the executive officer of th 
and president of the New York State B 
Association. 

Mr. G. S. Whitson, Vice-President 
National City Bank, who was at the hea 
committee of arrangements, was the recip 
many compliments during the week f 
generous and admirable manner in wh 
looked after the comfort of the visiting dele: 

Many prominent bankers from all parts 
country were in attendance,,. 

Logan C. Murray, President of the An 
National Bank of Louisville, and ex-Pres 
of the Association, was kept busy shaking | 
with old friends and acquaintances. Mr. \ 
ray has the proud distinction of being o1 


fmt mm he ee 
Dinevuteewa ltt 


VIEWING THE DRESS PARADE AT WEST POINT. 


another was a birds-eye view of the skyscrapers 
of the lower part of the city, and the third was a 
map of the five boroughs of Greater New York. 

The western contingent which came through 
by special train via the Lake Shore and New 
York Central were given a pleasant surprise on 
their arrival at Albany. The officers of the Na- 
tional Commercial Bank, of that city, met them 
at the train with carriages on Monday morning 
September 12, at 7 o’clock, and took the entire 
delegation of about 200 for an hour and a half 
drive over the city. After passing the interest- 
ing points of the city, including the capital, the 
visitors were taken to the new, magnificent home 
of the National Commercial,and shown through. 
Then they were driven to the dock of the Albany 
and New York Day Line where they took the 
steamer for New York. This unique entertain- 


the charter members of the American Bankers’ 
Association, which dates back to 1875. 

The ex-Presidents of the Association w! 
were in attendance were Walker Hill, President 
American Exchange Bank, of St. Louis; Geo. H. 
Russel, President State Savings Bank, Detro 
Jos. C. Hendrix, ex-President Nationa! Bank ol 
Commerce, New York; M. M. White, President 
Fourth National Bank, Cincinnati; Alvah Trow- 
bridge, President Registration & Trust Co., of 
New York, and Caldwell Hardy, 
Norfolk National Bank, Norfolk, Va. 

Among the new members of the Executive 
Council are to be found such young, and pro- 
gressive bankers as E.R.Fancher, Cashier Union 
National Bank. of Cleveland, and Louis B. Far- 
ley, Cashier Merchants & Planters-Farley Na- 
tional Bank. 


President 





THE AMERICAN 


rhe election of Ralph Van Vechten, Cashier 
Cedar Rapids National Bank, Cedar Rapids, 
lowa, to the treasurership is a high compliment 
to him and very gratifying to his many friends 
and admirers in all parts of the United States. 
Mr. Van Vechten served three years on the 
Executive Council, and his opinion on any mat- 
ter of business or finance has always carried 
much weight and influence 

T. J. Fletcher, Cashier of the First National 
Bank, of Marshalitewn, lowa, wha was elected 
a member of the Executive Council is a very 
popular banker in the Middle West. 

John Perrin, President American National 
Bank, Indianapolis, was made a member of the 
Executive Council. Mr. Perrin is one of the 
successful bankers of Indiana. 

Among the visitors from the Pacific coast 
were W. T. S. Hammond, Cashier of the First 
National Bank, of Los Angeles, and Mrs. Ham- 
mond; J. G. Mossin, Vice-President American 
National Bank, Angeles; A. B. Jones, 
Cashier Southwestern National Bank. of Los 
Angeles; J. W. A. Off, Cashier State Bank and 
Trust Co., Los Angeles, and Mrs. Off; P. E. 
President American National Bank, 
San Francisco, and Mrs. Bowles; N. H. Lati- 
mer, Manager, Dexter, Horton & Co., Seattle, 
and A. F. Albertson, Vice-President National 
Bank of Commerce, Tacoma. 

Among the delegates and visitors from Ala- 
bama were J. B. Cobbs, President Alabama Na- 
tional Bank, Birmingham, and Mrs. Cobbs and 
daughter; W. H. Manly, Cashier Birmingham 
Trust & Savings Bank, Birmingham; Louis b. 
Farley Cashier Merchants & Planters- Farley 
National Bank, Montgomery, and Mrs. Farley; 
J. W. Whiting. President Peoples Bank, Mobile, 
and E. J. Buck, President City Bank & Trust 
Co., Mobile. 


Los 


Bowles, 


Georgia senta good delegation, some of whom 
were: Hon. Herman Myers, President National 
Bank of Savannah, and Mayor of Savannah; 
L. P. Hillyer, Cashier American National Bank, 
Macon; Col. R. J. Lowry, President Lowry Na- 
tional Bank, Atlanta, and Mrs. Lowry; R. F. 


Maddox, 1st Vice-President Maddox-Rucker 
Banking Co., Atlanta; W. F. Maury, Cashier 
Neal Loan & Banking Co., Atlanta; John K. 
Ottley, Cashier Fourth National Bank, Atlanta; 
W. S. Witham, President Farmers’ & Traders 
Bank, Atlanta; W. F. McCauley, Vice-President 
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Savannah Bank & Trust Co., Savannah;-Mills B. 
Lane,President Citizens Bank,Savannah; Henry 
Blun, President Germania Bank,Savannah; J. A. 
G. Carson, President Merchants National Bank, 
Savannah. 

Among the Chicago delegation were Isaac 
N. Perry, President National Bank of North 
America; W. T. Fenton, Vice-President Na- 
tional Bank of Republic; S. R. Flynn, President 
National Live Stock Bank; Charles L. Farrell, 
Vice-President Fort Dearborn National Bank; 
G. M. Reynolds, Vice-President Continental Na- 
tional Bank; D. A. Moulton, Vice-President 
Corn-Exchange National Bank; Jos. E. Otis, 
President Western Trust & Savings Bank; Wm. 
A. Tilden, Cashier Drovers Deposit National 
Bank; R. J. Street, Cashier First National Bank; 
George F. Orde, Cashier Northern Trust Co; 
L. A. Walton, Vice-President Equitable Trust 
Co.; C.S.Castle,Cashier Federal Trust & Savings 
Bank. Among the other Illinois bankers were: 
S D. Buck, Vice-President Illinois National 
Bank, Peoria; Wm. George, President Old Sec- 
ond National, Aurora; John L. Hamilton, Ham- 
iltton & Cunningham, Hoopeston. 

In the Indiana delegation were to be found 
such men as John Perrin, President American 
National Bank, Indianapolis; F. L. Powell, 
President Capital National Bank, Indianapolis, 
and C. T. Lindsey, Cashier Citizens National 
Bank, South Bend. 

Some of the lowa banks were represented by 
G. W. E. Pearsall, Cashier Citizens National, 
Des Moines; J. L. Edwards, President Mer- 
chants National, Burlington; W. P. Manly,Presi- 
dent Security National, Sioux City; John Mc- 
Hugh, Cashier Iowa National, Sioux City; T. J. 
Fletcher, Cashier First National Marshalltown; 
J. H. Blair, Vice-President Des Moines National, 
Des Moines, and Chas. B. Mills, Cashier Peo- 
ple’s Trust & Savings Bank, Clinton. 

George H. Russel, President State Savings 
Bank, Detroit, and ex-President of the American 
Bankers’ Association, always takes great pleas- 
ure in attending the American Bankers’ conven- 
tions. Mr. Russel was very much in evidence 
at this one. He was kept constantly shaking 
hands with old friends. 

F. E. Marshall, Vice-President National Bank 
of Commerce, of St. Louis, was placed on the 
Executive Council from Missouri. Mr. Marshall 
is one of the well-known bankers of Mis- 
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souri, having formerly been National Bank Ex- 
aminer in Missouri and Cashier of the Contin- 
ental National of St. Louis before it was consoli- 
dated with the Commerce. 

J. E. Brock, Secretary of the Mississippi Valley 
Trust Co., of St. Louis, who takes great interest 
in the Association, was much pleased with the 
way New Yorkers entertained the large gather- 
ing. J. A. Lewis, cashier of the National Bank 
of Commerce, of St. Louis, was accompanied by 
Mrs. Lewis and their bright-eyed little boy, who 
was the center of much attraction. Walker 
Hill, President American Exchange Bank, of 
St. Louis, was accompanied by Mrs. Hill, who 
always takes as much interest in the American 
Bankers’ meetings as her popular husband. H. 
P. Hilliard, Vice-President Mechanics National, 
St. Louis, whois to-day one of the most popu- 
lar bankers of Missouri, pronounced the con- 
vention a great success. Festus J. Wade, Presi- 
dent of the Mercantile Trust Co., of St. Louis, 
was much pleased with the generous hospitality 
of the New York bankers. Mr. Wade expressed 
great confidence in the final success of the 
World’s Fair. 

Colonel J. J. Sullivan, President of the Cen- 
tral National, Cleveland, expressed full apprecia- 
tion of the success of the convention. Mr. 
Sullivan has long been a prominent figure at 
the American Bankers’ Conventions and has 
always manifested the greatest interest in their 
proceedings. 

S. H. Burnham,President First National Bank, 
of Lincoln, Neb., accompanied by Mrs. Burn- 
ham, was among the Nebraska delegates who 
were highly pleased with the success of the con- 
vention and the way they were made to feel at 
home. 

Joseph Wayne, Cashier of the Girard Na- 
tional, of Philadelphia, who is the youngest bank 
cashier in the Quaker city, expressed warm 
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appreciation of the hospitality of New Y: 
bankers. 

W. M. Habliston, President of the Nationa 
Bank of Virginia, of Richmond, pronounced t! 
convention a great success. Mr. Habliston is 
also President of the Virginia Bankers’ Asso- 
ciation. John M. Miller, Jr., Vice-President 
and cashier of the First National, of Richmor 
O. J. Sands, President American National, Rich- 
mond; R. H. Smith, Cashier, Planters Natio: 
Richmond; Caldwell Hardy, President Norfo 
National, Norfolk; W. W. Moss, President Citi- 
zens Bank, Norfolk; Henry L. Schmelz, Pre 
dent, Bank of Hampton, Hampton, Va., a1 
N. P. Gatling, Secretary Virginia Bankers’ As- 
sociation, Lynchburg, were among the Virginia 
bankers who were in attendance. 

H. E. Jones, President Dominion Nationa! of 
Bristol, Tenn.; E. A. Lindsey, President Mer- 
chaiuts National,Nashville; T. R. Preston, Presi- 
dent Hamilton Trust & Savings Bank, Chatt 
nooga; Chas. A. Lyerly, President Chattanoog 
National, Chattanooga; C. W. Schulte, Pres 
dent First National, Memphis; F. O. Watts 
President First National, Nashville, and Jos. | 
Holston, President Holston National, Knoxvil 


H. R. Dennis, President Sioux Falls Savings 
Bank, Sioux Falls, South Dakota, and Mrs 
Dennis, were much pleased with the success of 
the convention. 

Many expressions of sympathy were heard 
for Lewis E. Pierson, President of the New York 
National Exchange Bank, of New York, whose 
severe illness prevented him from attending the 
convention. The “Journal” is happy to inform its 
readers that Mr. Pierson is now out of all danger 
and well along on the road to recovery. Mr 
Pierson has a host of friends in all parts of the 
country, and his presence was missed by many 
of them during the convention. 


A USEFUL POCKET DICTIONARY. 


A pocket dictionary containing much infor- 
mation and very tastefully bound has been is- 
sued by the Commercial Trust Company, of 
Philadelphia. The dictionary contains in addi- 
tion to words and definitions a list of foreign 
words and phrases; abbreviations; rules for 


spelling ; numerous tables of weights and meas- 
ures; a calendar for ascertaining any day of the 
week for any given time within the present 
century; and miscellaneous matter, which, all 
combined in a neat, compact form, will be found 
extremely useful to all possessing one. 
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SAVINGS BANK SECTION, A. B. A. 


Proceedings at the annual meeting at the Waldorf-Astoria 
on September 13. 


second annual meeting of the Savings 
Section of the American Bankers’ Asso- 
was held in the Myrtle Room of the 
rf-Astoria on the afternoon of Septem- 
13th. 
CHAIRMAN TUTTLE. 

\. C. Tuttle, Treasurer of the Naugatuck 
ys Bank, of Naugatuck, Connecticut, for- 
ypened the proceedings at 1.15 P. M. and 
ed an address, in which he congratulated 
tion upon its growth, the membership now 
ering Over sixty per cent. of the savings 
banks of the country. The importance of sav- 
ings banks, he said, was shown in the fact that 
they were custodians of about three billions of 

the people’s savings. 

Referring to government savings banks, the 
chairman said they were hardly more than a 

The chairman recommended advertis- 

vhere necessary, as do other classes of 

ness. He referred to the character of in- 

vestments of savings banks as a matter deserv- 

ing careful thought, and said the section could 

discuss, also, to good advantage, the laws rela- 

ting to savings banks. 

REPORT OF EXECUTIVE COMMITTEE. 

Mr. G. Byron Latimer, Secretary of the Irving 
Savings Institution, next submitted his report as 
chairman of the executive committee, as follows: 

The Executive Committee respectfully re- 

rts that since the last meeting of the Section, 

| at San Francisco, we have received from 
Executive Council of the Association an 
propriation to cover the expenses of the Sec- 
a detailed report of which will be given to 

> Secretary of the Section. 

During the year we have enrolled 68 mem- 


bers, making our total membership 6.6. At the 
last meeting a resolution was passed recom- 
mending our members to urge the formation of 
State Savings Bank Associations in each of the 
several States, and, following out this suggestion, 
the Iowa Bankers’ Association in convention at 
Des Moines, June 15th and 16th, referred the 
matter to their Executive Council with request to 
report at the next meeting. I am glad to notice 
this feeling, and hope the matter will be taken 
up in each State, so that before long the limit 
of State Savings Bank Associations will be 
reached only because there are no more States 
in which to form them. 

Our Savings Bank Association in New York 
State has done much to help favorable legisla- 
tion to Savings Banks and defeat unfavorable 
legislation. I would urge in forming such Asso- 
ciations the appointment of a committee to look 
after the legislative branch of the work. It 
matters little whether we are mutual or capital- 
ized Savings Banks; weare all the custodians of 
the savings of thrifty people and should have 
but one ideal—that is, to guard with jealous 
care their deposits, and be ever mindful of the 
trusts reposed in us, being always ready to re- 
turn principal with such interest as conservative 
management will permit. 

During the year, death has visited our Execu- 
tive Committee and it becomes my sad duty to 
announce the death of Mr. Fred Heinz, late 
President of the Farmers’ and Mechanics’ Sav- 
ings Bank of Davenport, Iowa. I would move 
you that the Secretary be instructed to write to 
the family of our late associate extending our 
sympathy in their bereavement. 

The motion of Mr. Latimer was adopted unani-- 
mously. 

REPORT OF SECRETARY. 

Mr. William Hanhart, Secretary of the Sec- 

tion, then made his report, as follows: 
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1 beg to report that the membership of this 
Section is now 616, showing an addition of 68 
members during the year. While this is grati- 
fying as showing an increased interest in this 
Section by the Savings Banks generally, yet we 
should certainly have more members; there are 
now over 1,000 Savings Banks in the United 
States, and it is desirable that every one of them 
should belong to the American Bankers’ Asso- 
ciation and be enrolled in our Section. 

To forward this object I would propose that 
the Chairman appoint one delegate from each 
state, who would be particularly entrusted with 
the task of securing new members in his terri- 
tory; I would also urge upon you the desirability 
of every member here present endeavoring to 
get one or more additional members; should 
any of you gentlemen know of a Savings Bank 
in your vicinity not a member of the Associa- 
tion, see or write to these friends and neighbors, 
urging them to become members of the Ameri- 
can Bankers’ Association and join our Section; 
constant individual efforts will surely produce 
best results. The officers of our Association 
are doing their utmost in this direction, but they 
must have your individual help to be successful. 

The expenses of the Section, which were met 
by special appropriations by the Executive Coun- 
cil, have been as follows: 

Proceedings of San Francisco Conven- 


Printing,stationery, typewriting,stamps 
and other expenses....... 
Making a total of 
for which bills and vouchers were examined 
and audited by the Chairman of the Executive 
Committee. Respectfully submitted, 
WILLIAM HANHART, Secretary. 
On motion of Mr. David Hoyt, of Rochester, the 
following resolution was unanimously adopted : 


Resolved, That the chairman appoint one 
delegate from each State who will be particularly 
entrusted with the task of getting new members 
in his territory. 


On motion of Mr. Lucius Teter, of Chicago, 
the following, as an additional by-law, was unani- 
mously adopted : 


Section 7. The chairman of this Section and 
ex-chairman, if still members of th: Associa- 
tion, shall be members ex-officio of the Execu- 
tive Committee. 


POSTAL SAVINGS BANKS. 
Hon. Willis S. Paine, ex-Superintendent of 
Banks, then delivered an address upon Postal 
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Savings Banks, in which he characieriz: 
proposition for the establishment of such insti- 
tutions as nothing but paternalism. He reviewed 
the reasons which are given in favor of | 
savings banks and stated the objections t: 
establishment. In conclusion he said that “ t! 
American people are not yet prepared to 
fess their inability to manage their finan: 
terprises, nor will they allow their chosen repr 
sentatives to impose upon the country a seri 
of postal savings banks for the alleged public 
safety. Such action, if it may not be termed ¢ 
reflection upon their integrity, would be a « 
fession of their own inability.” 

PUBLICITY FOR SAVINGS BANKS. 

Next followed Mr. P. Leroy Harwood, treas 
urer of the Mariners’ Savings Bank of New 
London, Connecticut, who made an address upon 
“ Publicity for Savings Banks.” He divided sav- 
ings institutions into four classes— the trust 
company, the national or state bank with a sav- 
ings department, the stock savings bank and the 
mutual or trustee savings bank. The latter, he 
said, comprises a large proportion of the whol 
number and has more than 75 per cent. of 1 
aggregate deposits. Within a comparat 
short time competition has sprung up and sav- 
ings banks are losing their hereditary rights 
through the ambition and modern methods of 
other banking institutions. He put the question, 
‘* How is the savings bank to regain its partially 
lost prestige?” and he answered, “ By abandon- 
ing the threadbare argument, ‘ We cannot adver- 
tise,” which does not mean that it is to abandon 
conservatism and prudence, but rather the pos- 
session of these fundamentals, and piace itself 
before the citizen in its true light; something 
designed for him and his sole benefit.” Mr. 
Harwood then discussed the methods of adver- 
tising and showed that where advertising is done 
properly, the institution loses none of its dignity. 

THE LAW OF TRUST ACCOUNTS. 

The next address was upon “ The Law of Trust 
Accounts,” by Thomas B. Paton, Editor of the 
Banking Law Journal. This address is published 
in another part of the Journal. 

SAVINGS BANKS FOR TEXAS. 

Mr. R. H. Wester, President of the Wester 
Savings & Trust Company, of San Antonio, 
Texas, followed with an address upon “ Savings 
Banks for Texas.” He showed that heretofore 
it has been impossible to incorporate savings 
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banks in Texas by virtue of the constitutional 
prohibition, but that an amendment to the con- 
stitution is now pending, which is practically 
assured of passage, under which, while there 
will be no opportunity of building up any great 
mutual savings banks, yet provision is made 
for corporate organization and state supervision 
under which a system for the deposit and in- 
vestment of savings can be established. Mr 
Wester presented statistics showing how the 
Lone Star State has been wasting her opportuni- 
ties for thirty years while the savings banks 
states have been adding day by day to the credit 
balances which enabled them to control the secu- 
rity markets of the world. 
SAVINGS BANKS REAL ESTATE LOANS. 

Mr. Lucius Teter, of Chicago, next read a 
paper prepared by Mr. John Worthington, of 
the Chicago Savings Bank, upon the subject of 
“Savings Banks Real Estate Loans.” While 
admitting the general advisability of real estate 
loans, the writer stated that there are some de- 
cided objections to such securities when viewed 
in the light of experience. He considered two 
of these objections, namely, the possibility of 
loss, and the fact that such loans are not readily 
convertible, therefore do not furnish as liquid 
an asset as desired. He considered in some de- 
tail three features of the subject upon which, 
he said, the savings banks can unite for better 
things: First, the consideration of the security ; 
second, the written evidences of such security ; 
and third, the subsequent history of the loan. 
The object of the paper was to summarize a few 
of the principles which bankers should follow 
in making real estate loans to the end that a 
standard should be set which will have a direct 
favorable influence upon the popularity of this 
form of investment. 

THE CARD LEDGER IN SAVINGS BANKS. 

A paper on this subject was prepared by Mr. 
J.A.Langstroth, Accountant of the San Francisco 
Savings Union, and was read by Secretary Han- 
hart in the absence of the author. The paper 
described a card system introduced in the San 
Francisco Savings Union in 1889 and subse- 
quently patented under the name “ Mechanical 
Ledger.” The result of the use of this ledger, 


the writer stated, was a saving of forty per cent. 
in the bookkeeping force otherwise required. 
GENERAL DISCUSSION. 
Following the addresses, a general discussion 
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took place upon the various subjects presented, 
as follows: 

Chairman: I am sure we have all listened with 
much interest and attention to the able papers 
which have been presented to us, and they are 
now open for discussion. If anybody wishes 
to ask any questions or make any remarks on 
the subject of the papers we will be very glad 
to hear them. The discussion will be published, 
together with the papers, in the Proceedings. 

LAW OF TRUST ACCOUNTS. 


Mr. J. H. Johnson, of Detroit: I would like to 
take up the subject of the law of trust accounts. 
In my experience nothing is of greater impor- 
tance to us than the question of joint trust ac- 
counts and the necessity of having explicit and 
uniform legislation upon this vexatious point. A 
special committee should,therefore,be appointed 
with a view to framing some uniform law and 
taking the neccessary steps for the purpose of 
having it enacted. We are obliged in the Sav- 
ings Bank business to look after the interests of 
the poor depositors, andif a man has deposited, 
say, two or three hundred dollars, and leaves it 
to a son or daughter under certain conditions, 
we want to know if such a thing is legal and 
whether we can pay the money over without the 
annoyance of court interference. In fact, the 
possibility of court interference scares intending 
depositors away, and the most preposterous 
cases are known to have happened in this con- 
nection. In view of the importance of the sub- 
ject I therefore move that a special committee 
be appointed for the purpose of framing a uni- 
form law on the handling of joint trust accounts 
and to take proper steps to have it enacted. 

Mr. Lucius Teter: I wish to mention the fact 
that there is a Committee on Uniform Laws into 
whose province this subject will probably fall. 

Chairman: Yes, there is such a committee, 
but the death of Mr. Heinz prevented our re- 
ceiving a report from that committee to-day. 
We are supposed to receive a report at the next 
Convention, and until then we shall have to de- 
fer any suggestions to that committee. 

Mr. Johnson: I am under the impression that 
that committee concerns itself more with a uni- 
form law governing the conduct of. ordinary 
business and not with the question of trust law. 

Mr. Thomas B. Paton: The only uniform 
legislation affecting the banking business in the 
various States has been the uniform negotiable 
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instruments law, a law that was advocated by 
the American Bar Association and the American 
Bankers’ Association. The law governing ne- 
gotiable bills, notes and checks which has been 
enacted affects the banking business, because 
bankers deal in those papers. My suggestion 
was that there should be a uniform law pre- 
scribing some form of Savings Bank account 
which would enable a man to put money into 
the bank, have it during his lifetime, and let it 
answer the purpose of a will when he dies. 
That thing has been partly accomplished by a 
judicial decision in the State of New York, ac- 
cording to which, under the form of account “in 
trust’’ a man could take the money again him- 
self, but if he left it on deposit it would go to 
the beneficiary after his death. But it would be 
better still if there could be some such legisla- 
tion in each State. If a depositor has to make 
a will in each case, where he wishes the money 
to go to any other person than the law would 
designate, there will have to be witnesses, etc., 
and that will will have to be probated. All 
these are nuisances and serious matters for a 
small depositor in a Savings Bank, and there is 
no reason why these people should not be able 
to make a will in the form cf a Savings Bank 
account. That is frequently done, and in many 
instances these cases go through, but in others 
they do not. These people believe that the 
money has been deposited on the understanding 
that it will be paid to a certain person after the 
depositor’s death, but it is not, and their inten- 
tions are frustrated, causing much suffering and 
privation to those who really want the money 
and ought to have it. 

It strikes me that the appointment of a com- 
mittee is the best plan for the purpose of fram- 
ing a uniform bill in which bankers and lawyers 
would combine and which would prescribe that 
the provisions of a Savings Bank account could 
be made to serve the purposes of a will; have 
that law uniform and urge it before the legisia- 
tures of the different States. [I presume there 
would be no objection to that, except perhaps 
on the part of some lawyers, who might argue 
that it would make the law so simple as to take 
away all their chances of making any money 
out of these cases. 

POSTAL SAVINGS BANKS. 


Mr. Chas. E. Sprague, of New York: I should 
like to ask Mr. Paine with reference to the ques- 
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tion of Postal Savings Banks what he has to say 
in regard to the difficulties which the United 
States Government has experienced in connection 
with the establishment of official Savings Banks? 

Hon. Willis S. Paine: I would like to cal! the 
attention of this meeting to an authorization 
which was created by statute in this country in 
1865 and which existed for aconsiderable period 
of time, but came to a most ignominious end. 
The following portion of my paper refers to it: 

The “Freedman’s Savingsand Trust Company” 
was created by Federal law on March 3, 1865, 
with authority to establish branches. The fol- 
lowing May headquarters were located in New 
York, and numerous auxiliaries, most of which 
were presided over by commissioned and uni- 
formed officers, were instituted, more especially 
throughout the Southern States. The passbooks 
of this Freedman’s Savings and Trust Company 
contained the following statement: “ The Gov- 
ernment of the United States has made this book 
perfectly safe.” The liabilities of the concern 
at the time of its failure were $3,037,560, pay- 
able to 62,240 claimants. The Government, by 
purchasing the building owned by the bank at 
price, and in other ways, has aided in increasing 
the assets. The last and final dividend declare: 
makes the total payment to its creditors only 6 
per cent. Undoubtedly Congress was derelict in 
not exercising proper supervision over its affairs 
during its existence of nine years. The report 
of the Commissioners appointed by Congress to 
make an investigation contains, among other 
statements, the following: “A more perverted 
arrangement could scarcely have been devised 
by human ingenuity if the design had been spec- 
ially directed to obscure the transactions of the 
institution.’’” Comptrollers of the Currency have 
repeatedly recommended that Congress should 
make provision for the paymeut of the 38 per 
cent. still due depositors, but no payment is yet 
forthcoming. Such results may not follow the 
establishment of Postal Savings Banks. The 
effect, however, of putting deposits into the 
keeping of a body of office holders would be 
hazardous at best and would not promote the 
efficiency of public service. 

That, I think, answers the question. 

Chairman: If there are no further remarks in 
connection with the papers so far discussed we 
can proceed to the discussion of the second 
paper, which deals with the question of publicity 
for Savings Banks. i 

(At this point it was moved, seconded and 
agreed to that it be put on record that this meet- 
ing was in total agreement with the proposal 
made by Mr. Paine.) 

PUBLICITY FOR SAVINGS BANKS. 


Mr. W. W. Cloud, of Baltimore, Md.: The 





SAVINGS BANK AND TRUST COMPANY SECTION. 


bank with which I am connected (Maryland 
Savings Bank) about two years ago started out 
on a campaign of advertising. We used three 
lines for one month in a paper each day, giving 
the name of the bank, its location, and the 
statement that the bank opened accounts on one 
dollar. That was productive of good results, 
and we followed the plan up from time to time 
on the same lines. Our personal experience 
has been that it not only brought new accounts, 
but also stimulated inactive accounts, and we 
propose to continue the practice. It is a sub- 


ject that I am very glad to see discussed here 


to-day. Iam also glad to emphasize the fact 
(and although it is not quite apropos, yet I take 
the opportunity of stating it) that in consequence 
of this procedure we are rapidly recovering from 
previous losses, the deposits have increased 
right along, and I hope we shall soon be able 
to move into a new building. I am sorry Mr. 
Watson is not present, or else he could have 
gone more fully into details. 

Chairman: By asking questions we get at 
the way how other people conduct their busi- 
ness,and in this manner increase our knowledge. 
If there are other gentlemen present who could 
give us their experience as to what they do and 
what they think ought to be done, we should be 
very glad to hear from them. 

JOINT ACCOUNTS. 

Mr. Chas. E. Sprague: Our bank (Union Dime 
Savings Institution, New York) has been rather 
independent in the matter of trust accounts, be- 
cause we have acquired a great deal of experi- 
ence in that line, while Mr. Paton has probably 
confined himself to a statement of the exact 
law on the subject—a practical subject for us, 
as we all have to conform to the law, and at the 
same time attain the greatest safety for our- 
selves andcarry out the wishes of our deposi- 
tors. One case in which our bank was defend- 
ant would, I think, not be decided in the same 
way it was if there were proper legislation for 
the conditions under which a man may put 
money in trust for his wife. In the case in 
question the depositor was a man named Du- 
bois, who deposited the money in favor of his 
wife. This wife died, and the man thought it 
wise to put the money now in the name of his 
sister, a Mrs. Morgan. We did not like him to 
draw the money out, and gave him a transfer 
in favor of his sister. This is simply a book 
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entry in our bank, and carries with it the right 
to draw interest on this and the old account. 
So we transferred to the sister. Then the old 
gentleman—like many others have done before 
him—after some years consoled himself and 
took unto him a new wife. Then he thought it 
the proper thing tohave the money in the name 
of the second Mrs. Dubois, and came to us to 
have his wishes attended to. So, instead of 
having him take the money out and redeposit 
it, we made a transfer from “Dubois Trustee” to 
“Dubois Trustee’”—i. e., from the name of Mrs. 
Morgan to that of the second Mrs. Dubois 
After some time Mr. Dubois himself died, and 
the day after the funeral his sister, Mrs. Mor- 
gan. promptly brought suit against us, but fortu- 
nately she came to see me about it in time be- 
fore | could pay the money away, and conse- 
quently we held it. That wasall that prevented 
our losing $4,500. The Judge said that, by 
making the second transfer, we were privy to a 
perversion of the trust. There was some slight 
evidence (as Mr. Paton will remember) to the 
effect that Mrs. Morgan had some interest in 
the money, a fact of which we were unaware. 
He admitted that the first transfer was right, 
but maintained that the second was wrong. The 
Judge went so far as to enter into practical bank- 
ing, and tell us if we had allowed this money to 
be drawn out by the brother, and afterward to 
be redeposited in favor of somebody else, say 
the second wife, we would have been blameless. 
The result is that ever since we have refused 
transfers from one name to another. We tell the 
applicant to draw the money out, then not to 
tell us or anybody else what he is going to do 
with it, and then to put it in again for another 
name. 

As to joint accounts, we always require a 
simultaneous declaration by the two parties to 
the effect that they desire to open an account 
with the institution subject to its by-laws, and 
that the money is to be payable to either of them 
or the survivor. We have been assured that 
that, although not very formal, was a sufficient 
declaration of joint account to make us at least 
safe in paying the money, unless an order is 
given to the contrary. Mr. Paton, from the 
ideas expressed by him, would recommend a lit- 
tle more formal way of proceeding. 

Once we had trouble with an attorney account, 
and found that a savings bank at least ought 
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never to pay money on the signature of an attor- 
ney. Why? Because the common law, not the 
civil law, is against them. If the constituent of 
the attorney dies, and the morning after his death 
we, unsuspectingly, pay money under the power 
of attorney, we are acting at our own peril. We 
must not doit. That case is entirely decided, 
and, as a result, we will pay nothing on a power 
of attorney. We notify the people in whuse 
name the account stands, that they must adopt 
other means. The attorney may have left his 
constituent in the best health twenty minutes 
before, and by the time he arrives at the bank 
the latter may be dead, and the bank, in paying, 
takes all the trouble and risk without any com- 
pensating advantages. Therefore, positive proof 
of the existence of the depositor is only his 
visual presence, and only he himself can get the 
money. 

Many people, I have no doubt, will agree with 
Mr. Paton that there ought to be a plain, intelli- 
gible statement of intention as to where the 
money should go. Mr. J. W. Johnson, Assis- 
tant Treasurer of the Albany Savings Bank, has 
been considering some such statement, which 
would provide that any person may designate 
his successor to the possession of the money by 
a declaration on the books of the Bank to whom, 
upon his death, the balance of his account shall 
be payable, leaving power of revoking any trust 
that may be assumed. 

I suppose that the first depositor who con- 
ceived the idea of leaving money to somebody 
else asked the bank how it should be done; the 
bank referred the matter to their attorney, who 
had regard to the decisions of the courts. The 
courts, however, thought that these transactions 
were trusts in.a legal sense, and they have been 
interpreted on that assumption ever since. Mr. 
Johnson’s idea will provide a plain statement 
designating who shall receive the money, while 
the depositor during his lifetime will retain the 
disposition of it himself, and I hope that Mr. 
Johnson will be put on the committee which will 
handle the matter. 

A Member: May I ask of Mr. Sprague what 
the Union Dime Savings Bank does, if only one 
party is present, in order to obtain a simultan- 
eous declaration. 

Mr. Sprague: We give that party who is pres- 
ent a blank and tell him to bring it back duly 
signed by both. Nothing will or can be done 
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until itis so brought back. That is what we 
call simultaneous declaration. 

Mr. George E. Lawson, of Detroit, Michigan: 
People in Detroit have for quite a number of 
years been practising the plan which the gentle- 
man from New York advocates. In very many 
banks—I think in nearly all of them—there is a 
declaration stamped in the signature book which 
must be signed by both people interested. It is 
to this effect: Payable to both, or either, or the 
survivor, each granting to the other survivor 
power of attorney. That is also stamped in the 
signature book. In the case that one of the par- 
ties cannot be present, we act exactly as Mr. 
Sprague suggests; we send him a blank state- 
ment to sign. Although we have never had any 
claims in the courts, it seems to us the arrange- 
ment answers the purposes of a uniform law. 

Mr. John Mitchell, Jr., of Richmond, Va: We 
have in our State a law that when a person gives 
a check and dies before the check is presented 
that the check is not payable by the bank. Mr. 
Sprague stated that if the person who has grant- 
ed power of attorney should die in the interval 
before the check is presented and the bank make 
payment it would do so at its ownrisk. I should 
like to know what the liability of a banker is if a 
person should give a check, say, at six o'clock 
in the morning, and die at twelve o’clock, and 
the bank pay the check without knowing that 
the person was dead. Would the bank be liable? 

Mr. Sprague: The law in this state is quite dif- 
ferent as to checks and powers of attorney in 
Savings Bank accounts, and that is just what 
we look upon as an outrage. One kind of pay- 
ment is made in the name ofa check and, there- 
fore, perfectly valid until we have notice of de- 
cease, while in the case of a Savings Bank ac- 
count it is not so. That is exactly what I com- 
plain of, and what Mr. Paton complains of. 

Mr. Paton: The law with regard to both 
powers of attorney and checks is that death re- 
vokes the authority of the one that draws. In 
the case of checks, where the bank without no- 
tice of death has made payment, it is protected, 
although its authority has been revoked; in the 
case of powers of attorney in Savings Banks ac- 
counts it is held to the contrary, but I do not 
think it is good law, andI do not see why the 
same principle should not apply to both cases 
alike. , 

Mr. H. V. C. Hart, of Adrian, Mich.: I believe 
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this question of legislation for joint account 
transactions to be of sufficient importance for 
the appointment of a special committee, instead 
of referring it to the committee on Uniform 
Laws. It seems that this discussion has been 
of great importance to us in this Section, and a 
special committee to handle the question should 
therefore be appointed. 

Mr. J. H. Johnson, of Detroit: I feel sure that 
this is the view of the majority of all those pres- 
ent, and I therefore propose the following reso- 
lution 

Resolved, That the chairman appoint a com- 
mittee of three to consider the question of a 
form of uniform law regulating the accounts of 


depositors opened in two names, and report at 
the next meeting. 


Mr. Paine: I second the motion: with the pro- 
viso that Mr. Paton be made a member of that 
committee. 

Mr. Johnson: I accept the addition. 

Mr. Sprague: And also with the proviso that 
the committee be charged with the preparing of 
the necessary legislation. 

Mr. Johnson: Yes, that is understood, but I 
believe that the wording of the resolution as I 
propose it will cover that point. 

(The resolution was put to the meeting and 


carried unanimously.) 


NOMINATIONS AND ELECTIONS. 


Chairman: As there seems tobe no other dis- 
cussion on any of the papers, we will pass on 
to the nomination of the Executive Committee 
for the next year. Are there any propositions 
to be placed before the meeting? 

Mr. Paine; I desire to propose the following 
nominations: 


Chairman, Chas. E. Sprague, President of the 
Union Dime Savings Institution, New York. 

Vice-chairman, Edward E. Duff, Vice-Presi- 
dent of the People’s Savings Bank, Pittsburg, Pa. 

Three members of the Executive Committee 
to serve three years: Lucius Teter, Cashier of 
Chicago Savings Bank, Chicago; R. J. Hoguet, 
Trustee Emigrant Industrial Savings Bank, 
New York; David Hoyt, Secretary and Treas- 
_ Monroe County Savings Bank, Rochester, 
N. ¥ 

One member of Executive Committee to serve 
two years (in place of Fred. Heinz, deceased): 
Chas B. Mills, Cashier People’s Trust and Sav- 
ings Bank, Clinton, Iowa. 

In submitting these nominations I hardly think 
it necessary to accompany them with any eulo- 


gistic remarks, as the gentlemen are too well 
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known to require special commendation. But 
I should like to make a few remarks with refer- 
ence to Col. Sprague. I do not think that there 
is a difference of opinion among those who live 
in this city, or in this State for that matter, who 
are not familiar with the activity and ability of 
Col. Sprague, and who are not convinced of his 
eminent fitness for the position of our chairman. 
(Applause.) 

Mr.B.Steiner: I have much pleasure in second- 
ing the proposed nominations. 

Chairman: If there are no other propositions 
forthcoming I will put the names of the proposed 
gentlemen to the vote enbloc. Those who are 
in favor of these gentlemen being appointed 
will please signify their assent by saying aye. 

(Carried by acclamation.) 

After an eloquent address by the newly elected 
Chairman, Col. Charles E. Sprague, the meeting 
adjourned. 


TRUST COMPANY SECTION, A. B. A. 


Held at the Waldorf-Astoria, September 13, 1905. 


The proceedings of the trust company sec- 
tion of the American Bankers’ Association held 
in New York City on September 13, covered a 
wide range of subjects of importance to these 
institutions and was without doubt the most im- 
portant gathering representing trust company 
interests that has ever been held. Set addresses 
were made upon “ Conservatism” by F. H. Fries 
of Winston, N. C.; “The Protection of Trust 
Companies Acting as Transfer Agents and 
Registrars” by Jordan J. Rollins, of New York; 
“Trust Company Failures and their Causes”’ 
by A. A. Jackson of Philadelphia, Pa.; and 
upon “The Liability incurred by Trust Com- 
panies by Reason of Representations in the Offer- 
ing of Securities tothe Public,” by Edward W. 
Harris of New York. A statement of the con- 
dition of trust companies of the United States 
as to cash reserves was made by Edward T. 
Perine of New York and a special committee 
on the classification of legal decisions relating 
to safe deposit companies submitted a report in 
which they presented the legal opinion of a New 
York law firm upon “The Legal rights and 
duties of Safe Deposit Companies.” 

The general discussion touched upon many 
subjects. The subject of cash reserve developed 
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a difference of opinion. Comptroller Ridgely was 
present and upon invitation made a few remarks 
in regard to the inspection and examination of 
banks, as leading up to the topic of proper super- 
vision of trust companies by state officials which 
was on the programme for discussion. He was 
followed by Mr. Breidenthal of Kansas City, Kan- 
sas, who moved thatit should be declared the 
sense of the meeting that the trust companies 
in the different states should be under the super- 
vision of the banking department of those states. 
Mr. Wade of St. Louis seconded the motion 
but suggested that it should read ‘‘Proper super- 
vision of trust companies by officials,” so that it 
would include first trust company officials, sec- 
ondly, national officials of the government, and 
thirdly, state officials. After extended discus- 
sion asubstitute motion of Mr. Wade was agreed 
to that the subject be referred to the Executive 
committee with the recommendation that the 
Committee take the matter under advisement 
and act upon it. Other subjects touched upon 
in general discussion were: State trust com- 
panies associations; Functions of trust compan- 
ies; The relation of the legal profession to trust 
companies; Employees’ Associations; Fees for 
trust company work; Forms of certificate of 
registration of stock by trust companies. 

A motion was agreed to that a committee of 
three be appointed by the chair whose duty it 
shall be to endeavor to secure the enactment of 
laws in the several states prohibiting the use of 
the word “trust” in the corporate title of any 
corporation not a moneygd corporation and 
chartered to do a trust company business. 

The committee on classification of legal de- 
cisions relating to safe deposit companies hav- 
ing reported that new !aws and legal decisions 
are constantly appearing affecting to a greater 
or less degree trust companies conducting the 
safe deposit business throughout the country; 
also that constant improvement and changes of 
methods of operation and of advertising are be- 
ing introduced, and having recommended that 
the question should be submitted to the section, 
of the appointment of a standing committee 
whose duty it should be to render an annual 
report continuing the line of work undertaken 
by the reporting committee, the executive com- 
mittee reported favorably onthisrecommendation 
and a motion was thereupon agreed to that the 
recommendation be concurred in, and a stand- 
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ing committee be composed of five m 
The subject of voucher checks was b: 


Vv 


rht 
before the convention and these chec! - 
criticised as being complicated in form, lar 
in size, inconvenient to handle and cont ining 
a mass of details that should not be merged in 
a bank check. It was said that they contain so 
many features that the tellersand clerks handling 
them had not sufficient time to properly determine 
their negotiability or non-negotiability and other 
necessary points to be passed upon. Mr. Enright 
of St. Joseph, Mo., who made these criticisms, 
made a motion that a committee of five be ap- 
pointed to prepare a standard form of bank 


check and to define the limitations as to the 
matter that may appear on the face of the « 

also the limit of its size to insure convenience in 
handling, and when this has been done, that 
the entire subject be submitted to the mai 
body of the Association for its considera 
and action. 

Upon motion of Mr. Wade the subject was 
referred to the Executive Committee with p 
to consider and take such action as they n 
deem best. 

Edwin A. Potter, of Chicago, is the new 
president, and Clark Williams of New York 
first vice-president,of the trust company sect 
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LOST PASS-BOOK. 


A savings bank by-law that no payment shall be made 
without production of the pass-book, unless proved to 
the satisfaction of the trustees or treasurer that such 
book has been lost or destroyed, does not make the 
bank’s trustees the final judge whether or not the book 
has been lost, but the test is what would satisfy a rea 
sonable man upon this question, as determined by t 
courts. 


Webber v. Cambridgeport Savings Bank, supreme court of 
Massachusetts, June 27, 1904. 


Webber, as administrator, sued the savings 
bank in this case for payment of a deposit, con- 
tending that the evidence in the case was sutfi- 
cient to show the deposit book had been lost o 
destroyed. A by-law of the bank provided that 
‘tno person shall receive any part of his prin- 
cipal or interest, without producing the origina! 
book, that such payments may be entered there- 
in, unless it be proved to the satisfaction of the 
trustees or the treasurer that such book sha 
have been lost or destroyed, in which case a 
legal discharge shall be given.” 








Che bank set up this by-law in defense, and 
contended that no evidence of such loss or des- 
truction had been furnished it, that satisfied the 
treasurer or trustees that the deposit book had 
been lost or destroyed. 

rhe court holds that the savings bank must 
pay; that the savings bank trustees or treasurer 
are not the final arbitrators upon the question of 
loss, but that the test is, what evidence of loss is 
enough to satisfy the mind of a reasonable man, 
as determined by courts. Applying this test, 
judgment is given for the plaintiff. 

Che court said: ‘*‘ Treating the by-law as a 
contract between the parties, the defendant could 
not thereby render its treasurer or trustees the 
final arbiter of the question whether a bank 
book was lost or destroyed, and thus oust the 
courts of their jurisdiction. If it means less 
than this, it falls within that class of cases 
where something is to be done to the satisfac- 
tion of another, which is not a mere matter of 
In such cases it has been held that the 
test is not the arbitrary decision of the person 
concerned, but the mind of a reasonable man. 
We cannot say, as matter of law, that the agreed 
facts do not show enough to satisfy the mind 
of a reasonable man that the deposit book was 
lost or destroyed. Judgment on the finding for 
the plaintiff.” 


taste. 


INVESTMENT IN SAVINGS BANK. 


Fanning v. Main, Supreme Court of Connecticut, July 1,1904. 





A will bequeathed to the testator’s widow the 
interest and income of $4,500, and directed the 
residue of the estate to be invested and held for 
a certain time before distribution of the princi- 
pal and accumulations to his widow. The execu- 
tors invested the $4,500 as a separate account 
for the widow's benefit in a savings bank, and 
she received interest semi-annually at the rate 
of 4 per cent. per annum thereon. 

In an action for construction of the will, it is 
held that it was proper for the executors to set 
apart the special fund and make a separate in- 
vestment of it. in a savings bank. That this 
mode of investment is permitted by law. 


DISCOUNTS BY TRUST COMPANIES IN 
PENNSYLVANIA. 


[he following communication was sent in 
August by the Commissioner of Banking to the 
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officers and directors of trust companies in Penn- 
sylvania: 
HARRISBURG, August 24, 1904. 
To the Officers and Directors of the Trust Com- 
panies of Pennsylvania: 

GENTLEMEN—It appears from the reports 
of the examiners of this department that some 
of the trust companies are not complying with 
the laws of the State under which they derive 
their powers, in that they discount commercial 
paper. 

The Act of May 9, 1889, being a supplement 
to the General Corporation Act of April 29, 
1874, contains the following: “To receive and 
hold cn deposit and in trust and as security 
estate, real and personal, including the notes, 
bonds, obligations of States, individuals, compa- 
nies and corporations, and the same to purchase, 
collect, adjust and settle, sell and dispose of in 
any manner, without proceeding in law or equity, 
and for such price and on such terms as may be 
agreed on between the parties contracting with 
them: Provided, that nothing herein contained 
shall authorize said companies to engage in the 
business of banking.” 

Section 11 of Articie 16 of the Constitution 
of Pennsylvania provides that ‘‘No corporate 
body to possess banking and discounting privi- 
leges shall be created or organized, in pursuance 
of any law, without three months previous pub- 
lic notice, at the place of the intended location, of 
the intention to apply for such privileges, in 
such manner as shall be prescribed by law, nor 
shall a charter for such privilege be granted for 
a longer period than twenty years.” 

Trust companies, in their application for a 
charter, are required to publish the same but 
twenty-one days ard the life of the same may 
be perpetual unless otherwise stated therein. 

It is apparent, therefore, that such corpora- 
tions cannot exercise discounting privileges ; they 
are prohibited from so doing by the Constitu- 
tion of the State, as well as by the Act of 1874 
and its supplements, and the Commissioner of 
Banking calls your attention thereto, in order 
that the law shall be complied with, and that 
discounting of paper shall be discontinued. 

Very respectfully, 
ROBERT MCAFEE, 
Commissioner of Banking. 


The only effect of this communication, we under- 
stand, is to change the method of acquiring com- 
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mercial paper on the part of those trust compa- 
nies which have made a feature of discounting, 
from “ discount” to “ purchase” of such paper. 
The trust companies derive their right to pur- 
chase commercial paper from the fourth clause 
of section 29 of the act of 1879, which, as 
amended, reads as follows: 


‘“‘ Fourth—To act as assignees, receivers, guar- 
dians, executors, administrators, and to take and 
receive and execute trusts of every description 
not inconsistent with the laws of this state or of 
the United States, and to receive deposits of 
moneys and to issue their obligations therefor, 
to invest their funds, other than funds committed 
to their care by the Orphans’ Court, in and to 
purchase real and personal securities, and to loan 
money on real and personal securities, and to 
invest funds committed to their care by the 
Orphans’ Court in such securities as shall be 
approved by such courts.” 
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TRUST COMPANIES IN GEORGIA 


It has been decided by the Supreme Cour 
Georgia * that the act of 1898 (Acts 1898, p. 7 
authorizing the Secretary of State to grant char- 
ters to trust companies with banking privileges 
is not violative of paragraph 18 of section 7 of 
article 3 of the Constitution of the State. Th: 
court holds that the companies provided fo: 
that act are embraced within the descrip: 
“banking companies” as used in the Cons 
tion. The court further holds that under t 
provisions of that act the Ordinary may, i 
proper proceeding, appoint a trust company s 
organized to act as administrator of the estat: 
of a deceased person. 


* Mulherin v. Kennedy, August 12. 





THE PENNSYLVANIA BANKERS’ CONVENTION. 


The Pennsylvania Bankers’ Association held 
their annual meeting October 6th and 7th at 
Atlantic City, N. J. The convention was highly 
successful notwithstanding it was held outside 
of the Keystone State. About 300 were in at- 
tendance on the first day, and between 300 and 
400 attended the banquet on Thursday night at 
the Hotel Windsor. On this occasion each 
guest received one of the handsomest souvenir 
menus ever printed. 

The President’s address on Thursday was 
listened to with much interest, after which an 
address was delivered by Wm. A. Prendergast, 


of New York, entitled “Credit as a Factor I: 
the Progress of Civilization.” 

Trust Companies was the subject of an ad- 
dress by Albert H. O'Brien, of Philadelphia. 

On the second day (Friday) two highly inter- 
esting and instructive addresses were delivered 
one by Wm. S. Power, of Pittsburg, on “The 
Advertising of a Financial Institution,” and the 
other by Frederick A. Cleveland, Ph. D., of 
New York, entitled ‘The Banks and the United 
States Treasury.” Space wili not permit us 
publishing these two interesting papers in this 
issue. 





THE INDIANA STATE BANKERS’ ASSOCIATION. 


On Wednesday and Thursday, October 5th 
and 6th, the Indiana State Bankers’ Association 
met at Indianapolis with a large attendance. It 
is needless to say that the social features of 
the convention were a success. The fact that 
the meeting was held in Indianapolis would 
signity that. A number of important addresses 
were made. “The Uniform Bill of Lading as 
a Negotiable Instrument,” was discussed by 


James W. Sale, President of the Farmers & 
Traders Bank, Markle. J. A. S. Pollard, Cash- 
ier of the Fort Madison Savings Bank, Fort 
Madison, Iowa, made an address, the subject 
of which though not given a title, was most 
ably handled. It was strictly in the interest of 
the independent bank. Space will not permit 
us to give Mr. Pollard’s address in full in this 
issue. 
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HIS department is carried on for the benefit of all subscribers, who are entitled to submit 
questions of general interest, and expect prompt and careful consideration thereof, without 
charge. The names and places of those submitting inquiries are published, unless special request 


is made to the contrary. 


For unpublished replies, of a private nature, a reasonable charge is made 


Negotiability of Checks. 


Check payable only through Clearing House—Check payable in current funds. 


BosTON, MASS., October 7, 1904. 
Editor Banking Law Journal: 

DEAR SIR:—1I. I have read with a great deal 
of interest your series of “The Law of Bank 
Checks.” On page 586 of your September is- 
sue is recited the opinion of the Supreme Court 
of North Carolina, which upholds the validity 
of a check which is restricted as to whom pay- 
ment shall not be made. Further along it is 
stated that a check “payable only through New 
York Clearing House” is also negotiable. Is 
this not contrary to the provisions of our Nego- 
tiable Instruments Law, which says that an in- 
strument to be negotiable must contain an wh- 
conditional order to pay, that is, as the rule is 
usually stated, must be payable absolutely and 
at all events. 

2. Will you also tell me if a check “payablein 
current funds” is negotiable, and where in our 
law the use of these words is sanctioned? 

Respectfully yours, 
SUBSCRIBER. 


Answer.—1. We are of opinion, as 
heretofore expressed, that a check pay- 
able only through the New York Clear- 
ing House is a negotiable instrument. 
True, the precise clause has not been 
passed upon judicially, but the princi- 
ple of the decisions which were madein 
England when the practice of crossing 
checks first came before the courts, 
would seem to govern. A man could 
cross his check either generally or speci- 
ally so asto makeit payable only through 


a banker, or through a particular banker. 
Notwithstanding, the courts held the 
negotiability of the check was not af- 
fected. Bearing such a crossing, the 
check was capable of being negotiated 
from hand to hand or from indorsee to 
indorsee, just as freely as a check with- 
out the crossing; the restriction was 
not upon the negotiability, but upon 
the channel through which the check 
must be presented for payment. It 
would seem the principle of these cases 
would apply to a check made payable 
only through the New York Clearing 
House. The check is capable of nego- 
tiation to the same extent as if thisclause 
was omitted; the only requirement is 
that it must be presented for payment 
through the Clearing House by a bank 
in the Association. 

It is true that the order to pay is on 
condition that the check shall be pre- 
sented through the Clearing House, 
while the Negotiable Instruments Law 
requires that, to be negotiable, the 
order to pay must be unconditional; in 
other words that the check must be pay- 
able absolutely and at all events. But 
the order to pay ‘‘only through the 
clearing house” is unconditional in this 
sense. The necessity underlying the 
requirement that the promise or order 
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must be unconditional is that the fact 
of payment must be certain; the instru- 
must be payable absolutely and at all 
events, not dependent upon any con- 
dition or contingency uncertain of ful- 
fillment for, in the latter case, the in- 
strument would not be capable of nego- 
tiation at its face value as a substitute 
for money. For example, a check or- 
dering the bank to pay A on condition, 
or in the event, he performs a certain 
contract. In thiscase, the order iscon- 
ditional the contract may never be per- 
formed, and the money never payable. 
But where a bank is ordered to pay 
‘‘only through the Clearing House,” 
the order is absolute as to the fact of 
payment; the only condition is that the 
holder must cause the check to be pre- 
sented through a certain channel in 
order to obtain payment. Such acheck 
is as certainly payable as one not con- 
taining that clause, unless we make the 
far-fetched assumption that the condi- 
tion imposed might make payment un- 
certain on the theory that every bank 
connected with the Clearing House 
might refuse to receive the check on de- 
posit for collection. But such an as- 
sumption has no greater probability than 
that every banker in England, or the 
particular banker to whom a check is 
crossed specially, would refuse to pre- 
sent a particular crossed check, and such 
a consideration had no weight with the 
English courts when they determined 
that crossed checks were negotiable— 
payable absolutely and at all events—a 
determination which has since been em- 
bodied in statutory form. 

Bank certificates of deposit payable 
‘fonly on return properly indorsed ” 
are promises to pay conditioned on 
proper indorsement, yet almost uni- 
versally (Pennsylvania State courts 
alone excepted) such a condition is held 
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not to affect negotiability. Proper 
indorsement is not a condition which 
makes the promise to pay uncertain of 
fulfilment, as the fulfilment of the 
condition is within the power of the 
holder. Equally, we think, a check 
payable on condition it is presented 
through the Clearing House is an or- 
der to pay absolutely and at ali events, 
the condition not affecting the cer- 
tainty of payment, but only relating 
to the channel through which the 
holder must present it to obtain pay- 
ment, and its fulfillment being within 
the power of the holder. 

2. The Negotiable Instruments Law 
provides (Sec. 20 Subd. 2 N. Y. Act) 
that the instrument ‘‘must contain 
an unconditional promise or order to 
pay a sum certain in money” and (Sec. 
25 Subd. 5) the validity and negoti- 
able character of an instrument are 
not affected by the fact that it * ° * 
designates a particular kind of current 
money in which payment is to be made. ”’ 

The act, therefore, provides that a 
negotiable instrument must be paya- 
ble ‘tin money” and may be made pay- 
able in a ‘‘particular kind of current 
money;” but it nowhere specifically 
provides that ‘‘current funds” 
‘‘money.” 

There has been a conflict of author- 
ity in the country as to whether the 
term ‘‘current funds” was the equiva- 
lent of money. We have the high 
authority of the Supreme Court of the 
United States * that an instrument 
payable in current funds is payable in 
money and negotiable. That court, 
through Mr. Justice Field has said: 
‘“‘There are numerous cases where a 
designation of the payment of such 
instruments (bills, notes and checks) 


are 





* Bull v. “Bank of Kasson, 123 U. S. 105; 
year 1887. 
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in notes of particular banks or associa- 
tions, or in paper not current as money, 
has been held to destroy negotiability. 
But within a few years, commencing 
with the first issue in this country of 
notes declared to have the quality of 
legal tender, it has been a common 
practice of drawers of bills of exchange 
or checks, or makers of promissory 
notes, to indicate whether the same are 
to be paid in gold or silver, or in such 
notes; and the term ‘current funds’ 
has been used to designate any of 
these, all being current, and declared 
by positive enactment to be legal ten- 
der. It was intended to cover what- 
ever was receivable and current by law 
as money, whether in the form of notes 
or coin.” 

Likewise the Court of Appeals of 
Maryland * has said: ‘‘A direction to 
pay out of certain funds, or notes of a 
particular bank, or the currency of a 
particular place or state, has been held 
to destroy negotiability, because the 
medium of payment is fluctuating and 
uncertain. All the cases, however, 
agree if an instrument be payable in 
current money, it is sufficient, be- 
cause legal tender money will be pre- 
sumed to be intended. The words 
‘current funds,’ as used in the paper 
before us, (Check ‘‘pay to A or bearer 
$75 current funds’) mean nothing 
more or less than ‘current money,’ and 
so construed the instrument was nego- 
tiable.”’ ' 

There have been cases in a few of 
the states where the term ‘‘current 
funds” is held not the equivalent of 
money and an instrument payable ‘in 


* Laird v. State, 61 Md. 309; 1883. 
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current funds” not negotiable; and it 
may be that the enactment of the 
Negotiable Instruments Law in any 
such state will not change the rule, 
and that the requirement of the act 
that the instrument must be payable 
in money or in a particular kind of 
current money, would not be held com- 
plied with by an instrument drawn pay- 
able in ‘‘current funds.” But we have 
heretofore construed the act as legis- 
lating the negotiability of an instru- 
ment payable ‘‘in current funds.” 
In so doing we have had in view the 
definition of the U. S. Supreme Court 
that the term ‘‘current funds” is in- 
tended to cover ‘‘whatever is receiv- 
able and current by law, as money, 
whether in the form of notes or coin,” 
and have assumed that at the present 
day, in every state of the Union, there 
no longer being, as formerly, a dis- 
crimination against certain forms of 
money, but all varieties—gold and sil- 
ver coin and certificates, treasury 
notes and national bank notes—circu- 
lating at par everywhere throughout the 
country, that an instrument payable in 
current funds—whatever is current as 
money—would be construed as paya- 
ble in money under the provisions of 
the Negotiable Instruments’ Law. 
Such a construction certainly makes 
for uniformity throughout the states 
which it was the object of the framers 
of the act and of the different state 
legislatures to secure. Such a con- 
struction accords with the majority 
judicial view, before the act. If the 
act means this in one state, it should 
mean the same in every State. 
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Acknowledgment of Mortgage to State Bank in Michigan. 


Is Director or Cashier disqualified to act as notary * 





, MICHIGAN, October 10, 1904. 
Editor Banking Law Journal : 

DEAR SIR:—Will you have the kindness to 
give the legal standing of a mortgage acknowl- 
edged before a notary public, who may be 
Cashier, an Assistant Cashier, Director, or officer 
of a State Bank organized under our State Bank- 
ing Law. MICHIGAN. 

Answer.—The supreme court of Michi- 
gan early held (Groesbeck v. Seeley, 13 
Mich. 345) that a person could not take 
the acknowledgment of a deed made to 
himself. There has been no decision 
in Michigan that we can find bearing 
upon the validity of an acknowledgment 
of a mortgage to a bank before (1) an 
officer who is not a stockholder, or be- 
fore (2) a stockholder; but the weight 
of judicial authority in other states is 
tothiseffect: the acknowledgmentis not 
invalid where the notary is merely cash- 
ier, assistant cashier, or other officer, 
not owning any stock in the institution ; 
the acknowledgment is invalid where 
the notary isastockholder. This state- 
ment, however, must not be taken as 
denoting entire uniformity; some cases 
hold the fact of being stockholder does 
not disqualify the notary. 

Reference to recent cases in other 
states show: 

1. An acknowledgment taken by a 
notary who is named as trustee in the 
instrument is void (Russell v. Bosworth, 
106 Ill. App. 314). 

2. Chattel mortgage to a trustee for 
the benefit of a private banking part- 
nership. Notary, who was cashier and 
one of the partners of the bank, dis- 
qualified. (Farmers & Merchants Bank 
v. Stockdale, Iowa, 1903). 

3. Mortgage to an investment com- 
pany. Notary was president and stock- 


holder. Held, not disqualified. The su 
preme court of Washington said: ‘‘The 
mere fact that the notary was an officer 
and stockholder in the corporation to 
whom the mortgage was executed would 
not preclude his taking the acknowledg- 
ment of the mortgagor.” (Keene Guar- 
anty Sav. Bank v. Lawrence, Washing- 
ton, 1903). 

4. Acknowledgment of a trust deed 
before notary who is a stockholder and 
director in the beneficiary corporation, 
is void. (Fugman v. Bldg. & Loan As- 
sociation, 209 Ill. 176; year 1904). 

5. Acknowledgment of mortgage to 
corporation before notary who is stock- 
holder and officer, invalid (Jenkins v. 
Schwab Co., Ala. 1903). 

6. Acknowledgment of mortgage to 
private banker before notary who was 
cashier, but an employee without pecu- 
niary interest except salary, not invalid. 
(Castetter v. Stewart; Nebraska 1904). 
The supreme court of Nebraska pre- 
viously held in 1896, (Horbach v. Tyr- 
rell, 48 Neb. 514) that the secretary and 
treasurer of a corporation was not dis- 
qualified to take an acknowledgment of 
a mortgage to the corporation, there 
being nothing to show that he was a 
stockholder in the corporation; and in 
1901 (Chadron v. O’Linn), that a stock- 
holder of a corporation, who is likewise 
a notary public, is disqualified from 
taking and certifying an acknowledg- 
ment of a mortgage to the corporation. 

7. An acknowledgment of a mort- 
gage cannot be impeached, in the ab- 
sence of fraud and undue advantage, 
merely because notary is a stockhold- 
er, but not otherwise interested, in the 
corporation. Ohio Sup. Ct. 1903. (Read 
v. Toledo Loan Co. 68 Ohio St. 280). 











INQUIRIES AND CORRESPONDENCE. 


8. A cashier of a bank, who is also 
stockholder, has such an interest in a 
mortgage given to secure a note of 
which the bank was the beneficial owner, 
as to render void the acknowledgment 
thereof taken by him. Wyoming, 1902 
(Bank v. Bank). 

It will be unnecessary to cite further 
the numerous cases from other states. 
There is substantial unanimity in the 
ruling that an officer, not a stockholder, 
is not disqualified from taking an ac- 
knowledgment of an instrument to his 
corporation; but the majority of cases 
with few exceptions (Ohio and Washing- 
ton are exceptions as noted above) hold 
that if the notary is a stockholder, heis 
disqualified. 

In the absence of direct judicial pre- 
cedent in Michigan, it would doubtless 
be safe for the cashier or other officer 
of a state bank in Michigan to take, as 
notary, the acknowledgment of a mort- 
gage to the bank in all cases where he 
owned no stock ; but where he is a stock- 
holder, it would not be safe, until the 
supreme court of Michigan, or the legis- 
lature, has announced a definite rule 
on the point. As a director of a state 
bank in Michigan, to bea director, must 
own stock, that official should not act 
as notary. 
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Assuming the notary disqualified in 
any case, what is the legal standing of 
the mortgage? In Schwartz v. Wood- 
ruff, decided by the supreme court of 
Michigan in 1903, it was claimed that 
the acknowledgment of a deed was void 
because taken before a notary who was 
an interested party. The court said: 
“If this is true, it would not impair the 
validity of the deed itself. Without 
any acknowledgment whatever, the 
title would pass. At most, this objec- 
tion goes only to the admissibility of the 
deed in evidence.” 

Concerning the legal standing of a 
mortgage to a bank, therefore, where 
the acknowledgment was void because 
of disqualification of the notary, it could 
not be recorded or filed so as to consti- 
tute notice to subsequent incumbran- 
cers, but as between the parties, it would 
be a valid instrument. Even in the case 
of an acknowledgment by a married 
woman where, ordinarily, if the ac- 
knowledgment is invalid, the validity 
of the instrument is affected, the stat- 
ute of Michigan has dispensed with the 
necessity of a statement ‘‘separate and 
apart,” and provided the same character 
of acknowledgment as if she was a 
feme sole. 


Various Forms of Certification. 


NEW YORK, August 26, 1904. 
Editor Banking Law Journal: 

DEAR SIR :—Apropos of your very clear arti- 
cle in the August number upon the legal effect 
of various forms of certification, a check was 
returned to us to-day for indorsement stamped 

“Certified August 26, 1904. Good 
when properly indorsed and re- 
turned to Chase National Bank, 
N. Y. Payable only through N.Y. 
Clearing House.” 
The regular certification stamp of the same 


bank is: 


“ Accepted. August 19, 1904. Pay- 
able through N. Y. Clearing House.” 


The Chase is the only bank I know of, in the 
city, which makes use of the “Good when prop- 
erly indorsed” form, although there may be 
others. ASSISTANT CASHIER. 


Note. —See article on ‘‘The Legal 


Effect of Various Forms of Certifi- 
cation” in Journal for August, page 
520, for the reasons why such a distinc- 
tive form of certification in case an un- 
indorsed check is presented by a holder, 
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is desirable. Where a check is certified 
for the drawer, by the mere use of the 
word ‘‘accepted,” ‘‘certified,” or the 
like, the bank's obligation to pay is 
coupled with the condition that the 
check is presented properly indorsed. 
This because when the drawer presents 
it himself for certification, it is before 
the check is delivered to the payee, and 
the condition is therefore implied that 
the check must be thereafter properly 
indorsed by the payee, before the bank 
will pay it. But where an unindorsed 
check is presented by a holder other than 
the drawer, and certified, the drawer is 
discharged and the bank’s obligation is 
to pay it to the legal owner and holder, 
but the New York courts have held that 
the obligation of the bank is not coupled 
with the condition that the check shall 
be properly indorsed, as a pre-requisite 
of payment. As the legal title to a 
check payable to order can be trans- 
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ferred by delivery, without indorse 
ment, subject only to equities, it fol- 
lows that where there are no equities, 
the legal owner, by delivery of an unin- 
dorsed certified check, is entitled to en- 
force payment from the bank. Hence, 
if banks would avoid the trouble of in- 
vestigating the title of holders of unin- 
dorsecd checks, which they certify, and 
the necessity of being involved in law- 
suits to establish such title and right to 
payment, they should, when unindorsed 
checks are presented for certification by 
holders, other than the drawer, couple 
with their certification, or obligation to 
pay, the express condition ‘‘ when prop- 
erly indorsed.’ Under such form of 
certification, they cannot be compelled 
to pay until the check is properly in- 
dorsed, and when it is properly indors- 
ed, they can safely pay without the ne- 
cessity of investigating into the ‘‘ equi- 
ties” connected with each check. 


Authority of Wife to Draw on Husbana’s Account. 


, ILLINOIS, Sept. 21, 1904. 
Editor Banking Law Journal : 

DEAR S1R:—Is it sufficient for a depositor, 
going away on a business trip, to notify the 
cashier verbally that his wife has the right to 
draw on his account and sign his name to checks, 


in his absence, or must he give written authority? 
COUNTRY BANKER. 
Answer :—Verbal authority is of course, 
legally sufficient, where proved, but a 
bank should always require a regular 
letter of authority. 


Note Payable “in New York Exchange.” 


Str Lowts, Mo., Sept. 20, 1904. 
Editor Banking Law Journa! : 

DEAR SIR:—A promissory note executed by 
A to B or order for value received due three 
years after date, with interest at a stated per 
cent., provides: “principal and interest payable 
in New York Exchange at the X National Bank, 
Kansas City, Mo.’’ Does the clause “payable 
in New York Exchange” make the instrument 
not negotiable, so that a bank, purchasing it of 
the payee, would take the note subject to 
equities? SUBSCRIBER. 


Answer:—It has been held in Mis- 
souri that the words in a note ‘‘princi- 
pal and interest payable in New York 
Exchange” render it non-negotiable. 
Chandler v. Calvert, 87 Mo. App. 363. 
The court said that to be negotiable, an 
instrument must be payable in money; 
that ‘‘New York exchangeis not money ; 
it is a commodity, or, in other words, 
it is property.” 












N. O. Monserud has been appointed Cashier 
of the First National Bank, of Linn Grove,lowa. 

This is a new institution organized in Febru- 
ary, 1904, and is looked up to as one of the 
strongest and most substantial banks in that 
part of lowa, having back of it such men as 
Chas. B. Mills, Homer A. Miller, Ralph Van 
Vechten, Chas. A. Blossom, and alarge number 
of other prosperous Iowa bankers. 

Mr. Monserud is of Norwegian birth, and 
comes from North Dakota, where he was as- 
sociated with Ed. Pierce, of Sheldon, that state, 
in emigration and banking business. The offi- 
cers are: C. B. Mills, President; J. H. McCord, 
Vice-President ; N. O. Monserud, Cashier. 





Walter B. Chase who was recently unani- 
mously elected by the directors of the First Na- 
tional Bank, of Hyannis, Mass. to the position 
of assistant cashier, was born in Hyannis on 
March 2, 1879. He graduated from the High 
School in June, 1896, and immediately was em- 
ployed as bookkeeper by the firm of H. B. Chase 
& Sons, grain and coal dealers of Hyannis. He 
left that position to take the above-stated office 
inthe bank. Mr. Chase is also a notary public 
and justice of the peace. 


Mr. Herman C. Schultz, Vice-President and 
cashier of the First National Bank of Tisho- 
mingo, I. T., was elected to his present position 
after an extensive experience in various banks. 

Seven years ago, Mr. Schultz was sent to 
Woodward, Oklahoma, by the National Bank 
of Commerce, Kansas City, and remained there 
to take a position with a large mercantile 
company and banking house. About a year 
later he resigned, then holding the office of 
deputy treasurer of Woodward County, Okla- 
homa, to accept a position in the Washita 
County State Bank, of Mountain View, Okla. 
Five months later he was elected assistant 
cashier, and later on cashier, of the Valley 
State Bank of Cloud Chief, Okla., which 
bank he liquidated 
the First 
remained 


and consolidated with 
National of Mountain View. 
until 


He 


with that bank February 
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‘1902, when he was transferred to Hobart, 
Okla., as assistant cashier of the Hobart Na- 
tional Bank, and resigned shortly afterwards 
to become secretary to Mr. A. B. Dunlap, Presi- 
dent of the First National Bank, of Tisho- 
mingo, I. T., with headquarters at the First 
National Bank of Holdenville, I. T., in which 
capacity he took temporary charge of the State 
Bank of Henryetta, I. T., the State Bank of 
Mill Creek, I. T., and opened the State Bank of 
McDermott, I. T. (now Okemah, I. T.), filling 
the position of cashier. 

In July 1902 Mr. Schultz was transferred to 
the First Bank of Addington, I. T., as cashier, 
meeting with great success, and in December, 
1903, he was elected Vice-President of the First 
National Bank of Tishomingo, I. T., and has re- 
cently been made cashier in addition. 

Mr. Schultz has always made a study of 
the different banks he has been connected with, 
paying particular attention to the loans and dis- 
counts, seldom making any loss. His pro- 
motions have been the reward of merit. He is 
29 years old, and a native of Indianapolis, Ind. 

The business of the First National Bank of 
Tishomingo is making great strides, being con- 
ducted on a conservative basis. Since Septem- 
ber 6th, the deposits have increased $10,000. 


The Equitable Trust Company, of Chicago, 
has added another $50,000 to its surplus, mak- 
ing that fund $350,000 In addition to this it 
has declared the usual semi-annual dividend of 
four per cent. The Equitable is one of the sub- 
stantial financial institutions of Chicago. Its 
officers are: John R. Walsh, President; L. A. 
Walton, Vice-President; C. D. Organ, Secretary 
and Treasurer, and C. Huntoon, Assistant Sec- 
retary and Treasurer. 





The Bankers Trust Company, of New York, 
has declared a dividend of 1% per cent. on the 
capital stock, payable October tst. The Bank- 
ers Trust is only eighteen months old, but its 
deposits already aggregate about $16,000,000. 
The capital is $1,000,000 and surplus $500,coo. 


COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House for the weeks ending Oct. 10, 1903, and Oct. 8, 1904, respectively 


tozether with a computation of the proportionate increase or decrease of deposits for the year: 


BANKS. 





Bank of N. Y., N. B. A..... 
Bank of the Manhattan Co . 
Merchants’ National 
Mechanics’ National 

Bank of America 


Phenix National 

National City 

Chemical National 
Merchants’ Exch. National.. 
Gallatin National 


Nat. Butchers & Drovers’.. 
Mechanics & Traders’ 
Greenwich 

American Exchange Nat... 
Nat. Bank of Commerce... . 


Nat. Bank of N. America... 


Hanover National 
Irving National 
Citizens’ Central National. . 


National Shoe & Leather... 
Corn Exchange 


Importers & Traders’ Nat.. 
National Park 


East River National 
Fourth National 
Second National 

First National 

N. Y. National Exchange. . 
Bowery 

N. Y. County National 
German-American 
Chase National 

Fifth Avenue 

German Exchange 
Germania 

Lincoln National 
Garfield National 

Fifth National 

Bank of Metropolis 
West Side Bank 
Seaboard National 


First National, Brooklyn... 
Liberty National 


N. Y. Produce Exchange. . .| 


| 
| 





New Amsterdam National.. 


Astor National 


Totals 





Loans, 
1903. 


$ 17,194,000) 
19,197,000 | 
11,592,100 
12,054,000 
19,296,700 

4,128,000 
140,456,600 | 
23,949,500 
5,048,100 
7535-500 | 
2,193,500 
4,040,000 
2,123,400 | 
30,295,000 
125,963,000 
22,763,700 
3.149, 100 
5.760, 500 
2,200,000 
13,707,200} 
44,348,700} 
5.958.000 | 





Loans, 
1904. 


Deposits, 
1903. 





$ 20,560,000 
26,940,000 
17,742,400 
23,715,000 
26,762,900 

3,305,000 | 
190,131 ,800)| 
25,051,100)| 
5,805,400 | 
9,069,800) 
2,232,300 
4,600,000 )) 
2,57 1,000) 
30,597-400 | 
167,027,500) 
24,622,900 
3,074, 100)| 
6,134,400 
2,172,900) 
16.754,900 
52,194,200) 
6,922,000 


16,320,200 || 


2,665,600 
6,823,200 


7,446,100 | 


28,597,000 | 
7+7 34,100 | 
24,825,000 | 
75,835,000 
1,140,900 
21,927,000 
9,517,000 
111,617,300 
7,800,000 
3,099,000 
4,557,900 
3,794,800 
48,350,800 





'$898,232,700 $1,145,989,200 


24,217,000 
i 2,989,900 
14,147,000 


109,411,400] 
19,402,200) 
3,779-400| 
5-685,400) 
2,367,400) 
11,689,000 
51,813,200 
5,056,000) 
7,476,900 
2,882,900 
6,263,100 
6.085.900) 
30, 100,000 
5.247.400 
19,141,000 
62,756,000 
1,025,800 
18,544,600 
9.755,000 
64.423.300 
5.798.400 
3,120,000 
4.859, 500 
3,426,800 
45,789,800 
9,570, 106 
3.305.600 
4.756,700| 
10,219,50C 
7,014,000 
2,398 .80c 
8,870,600 
3,654.00¢ 
13,316,000 
4.409.000 
7.776, 300 
4,487,000 
6,079,200 
5,009,000 


t Deposits, 
190}. 


$ 16,178,000 $ 20,477,000 


35,01 5,000 
21,690, 20¢ 
25,596,000 
31,672,700 
2.896,000 
189,663,600 
25,440,000 


Per Cent of 


Inc. 


26.5 


44 
66 


80 
47 


6,531,100) . 


7,101,100 
2,180,200 


5,010,000) 2 


2,701,000 


nun 
ON 


ao 
SAS VV AWN Dy 


tN 


5.496.300 
3,666,900 
58,058,300 
10,402.500 
3.336,000 
5 682 800 
12,764,200 
7.989.500 
2,624,500 
9.499.500 
4.020.000 
17.834,000 
4.429,000 
10,369 600 
5,824.400 
7,233,100 
4,400,000 


$881,118,700/$1,205,276,000 
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+ United States Deposits included, $23.218.500. 





